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The Tax Court of the United States 
Doeket No. 43504 
WEYL-ZUCKERMAN & COMPANY, 


Petitioner, 
Vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1952 

Aug. 18—Petition received and filed. Taxpayer 
notified. Fee paid. 

Aug. 20—Copy of petition served on General Coun- 
sel. 

Aug. 18—Request for Circuit hearing in San Fran- 
eisco, Calif., filed by taxpayer. Granted— 
9/27 a2. 

Sept. 30—Answer filed by General Counsel. 

Oct. 8—Copy of answer served on taxpayer—San 
Francisco, Calif. 

1953 

Dec. 22—Hearing set March 22, 1954, San Fran- 
cisco, Calif. 

1954 

Mar. 17 and 18—Hearing had before Judge Raum 
on the merits. Stipulation of Facts and 
exhibits 1A through 2B, filed at hearing. 
Petitioner’s Brief due 5/3/54; Respond- 
ent’s Brief due 6/2/54; Petitioner’s Reply 
due 6/22/54. 

Apr. 5—Transcript of Hearing 3/17/54 filed. 
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1954 

Apr. 5—Transcript of Hearing 3/18/54 filed. 

May 3—Brief filed by taxpayer. Copy served. 

June 2—Brief in answer filed by General Counsel. 
6/3/54—Copy served. 

June 17—Motion for extension of time to July 22, 
1954 to file reply brief filed by taxpayer. 
Granted—6/17/54. 

July 15—Motion for extension of time to Aug, 22, 
1954 to file reply brief filed by taxpayer. 
Granted—7/16/54. 

Aug. 25—Reply brief filed by taxpayer. Copy served 
—8/26/54. 

1955 

Feb. 14—Findings of Fact and Opinion filed, Judge 
Raum, Decision will be entered for the 
respondent. Copy served 2/14/55. 

Ieb. 15—Decision entered. Judge Raum, Div, 11. 

May 11—Petition for review by U.S. Court of Ap- 
peals for the Ninth Cirewt with assign- 
ments of error filed by taxpayer. 

May 13—Proof of Service filed. 

May 13—Designation of Contents of record with 
affidavit of service by mail attached, filed. 

May 23—Designation for Additional Portions of 
Record with proof of Service by mail 
thereon, filed by General Counsel. 
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[Title of Tax Court and Cause. | 


PETITION 
The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency, IRA:90-D:HVH (C:AS:PD SF:HGP), 
dated May 22, 1952, and as a basis of its proceed- 
ing alleges as follows: 


1. The petitioner is a corporation organized un- 
der the laws of the State of California, with its 
principal office at 146 West Weber Avenue, Stock- 
ton 2, California. The returns for the periods here 
involved were filed with the Collector of Internal 
Revenue for the First District of California. 


2. The notice of deficiency (a copy of which is 
attached hereto and marked Exhibit A) was mailed 
to the petitioner on May 22, 1952. 


3. The Commissioner determined an overassess- 


ment in income tax for the calendar year 1946 in 
the amount of $6,773.28 and a deficiency in income 
tax for the calendar year 1947 in the amount of 
$66,082.54; of these amounts the following are in 
controversy : 


Year Amount 
1946 $11,843.60 Overassessment 
1947 97,363.75 Deficiency 


4. The determination of taxes set forth in said 
notice of deficiency is based upon the following 
errors: 
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(a) The Commissioner erred in holding by im- 
plication that petitioner was the owner of mineral 
rights on the property known as Henning Tract at 
all times prior to December 21, 1946. 


(b) The Commissioner erred in holding that the 
petitioner had not received from its wholly-owned 
subsidiary, MeDonald Island Farms, Ltd., on De- 
cember 21, 1946 a dividend in kind, consisting of 
certain mineral and gas rights, which had a fair 
market value of $230,000.00. 

(c) The Commissioner erred in failing to hold 
that up until December 21, 1946 McDonald Island 
Farms, Ltd., was the owner of said mineral rights; 
that on December 21, 1946 McDonald Island Farms, 
Ltd. declared a dividend in kind consisting of said 
rights and transferred them to petitioner; that on 
said date petitioner received said rights as such 
dividend; and that on said date said mghts had a 
fair market value of $230,000.00. 


(d) Asa result of the error assigned in subpara- 
eraph (a) above, the Commissioner erred in deter- 
mining that the petitioner’s royalty income for the 
calendar vear 1946 should be inereased in the 
amount of $5,602.08. 

(e) Asa result of the errors assigned in subpara- 
eraphs (a) and (d) above, the Commissioner erred 
in determining that the petitioner was entitled to 
an additional allowance for depletion for the eal- 
endar vear 1946 in the amount of $1,136.42. 

(f) Asa result of the errors assigned in subpara- 
graphs (b) to (e) above, inelusive, the Commis- 
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sioner erred in determining that the petitioner had 
additional long-term capital gain income for the 
ealendar year 1947 in the amount of $229,455.00 
from the sale of its mineral and gas rights. 


(¢) The Commissioner erred in determining a 
deficiency against the petitioner for the calendar 
year 1947 and an overassessment on the petitioner 
for the calendar year 1946. 


). The facts upon which the petitioner relies as 
the basis of this proceeding are as follows: 


(a) At all times from June 27, 1946 to December 
21, 1946, McDonald Island Farms, Ltd., a corpora- 
tion, hereinafter called McDonald Ltd., was the 
owner in fee simple of the property located in the 
Delta District of the San Joaquin River in San 
Joaquin County, known as Henning Tract. 


(b) On December 21, 1946, McDonald Ltd. de- 
clared a dividend of all mineral rights on said 
Henning Tract. Said mineral rights are those whieh 
are involved in the determination of the Commis- 
sioner as hereinabove set forth. On said date peti- 
tioner was the owner of all the issued and out- 
standing stock of McDonald Ltd. and pursuant to 
said dividend McDonald Ltd. conveyed said rights 
to petitioner. 

(c) Said dividend was declared and said convey- 
ance was made in the regular course of business of 
MeDonald Ltd. and for valid and legitimate busi- 
ness purposes. 

(d) Petitioner reported said dividend in its in- 
come tax return for the year 1946 at a fair mar- 
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ket value thereof, to wit, $230,000, and paid taxes 
thereon. 

(e) On January 20, 1947 petitioner sold to Pa- 
cific Oil Company (California), a corporation, a 
portion of said mineral rights. Said sale was a part 
of the transaction involving the sale of mineral 
rights on other property. The total purchase price 
of all of said mineral rights was $609,514.46. The 
portion of said purchase price allocated to the 
mineral rights received by petitioner as such divi- 
dend was $230,000.00. 

(f) No gain resulted from the sale of said min- 
eral rights on Henning ‘Tract. 


Wherefore, the petitioner prays that the Court 
may hear the proceeding and determine: 

(1) That at all times from June 27, 1946 to De- 
cember 21, 1946 McDonald Island Farms, Ltd. was 
the owner in fee simple of the property Known as 
Henning Tract. 

(2) That the petitioner received from MeDonald 
Island Farms, Ltd. on December 21, 1946 a divi- 
dend in kind of eertain mineral mghts which had a 
fair market value of $230,000.00. 

(3) That the petitioner did not have additional 
rovalty income for the year 1946, and lkewise was 
not entitled to an additional allowanee for depletion 
for that vear. 

(4) That the petitioner did not have additional 
capital gain income from the sale of its mineral 
rights in the year 1947. 

(9) That there is no overassessment due to peti- 
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tioner for the year 1946 and that there is no de- 
ficiency due by petitioner for the year 1947. 
Respectfully submitted, 


/s/ DAVID LIVINGSTON, 
/s/f P. K. WEBSTER, 
Counsel for Petitioner 
August 12, 1952, San Francisco, California. 


Duly Verified. 
EXHIBIT “A” 


U.S. Treasurv Department, Office of Internal Rev- 
enue Agent in Charge, 74 New Montgomery St., 
San Francisco 5, California May 22, 1952 


San Francisco IRA:90-D:HVH (C:AS:PD SF: 
HGP) 


Weyl]-Zueckerman & Company 
146 West Weber Avenue, Stockton 4, California 


Gentlemen: 

You are advised that the determination of your 
income tax hahbility for the taxable year ended De- 
cember 31, 1947 discloses a deficiency of $66,082.54, 
and that the determination of your income tax 
hability for the taxable years ended December 31, 
1944 and December 31, 1946 discloses an overas- 
sessment of $6,795.23, as shown in the statement 
attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days from the date of the mailing of 
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this letter you may file a petition with The Tax 
Court of the United States, at its principal ad- 
dress, Washington 4, D. C., for a redetermination 
of the deficiency. In counting the 90 days you may 
not exclude any day unless the 90th day is a Sat- 
urday, Sunday, or legal holiday in the District of 
Columbia, in which event that day is not counted as 
the 90th day. Otherwise Saturdays, Sundays, and 
legal holidays are to be counted in computing the 
90-day period. 


Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to this office for the attention of IRA :90-D. The 
signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after receipt of the 
form, or on the date of assessment, or on the date 
of payment, whichever is earlier. 

Very truly yours, 

JOHN B. DUNLAP, 
Commissioner, 
/3/ By F. M. HARLESS, 


Internal Revenue Agent in Charge 


Enclosures: Statement, Form 1276, Agreement 
TForm. 
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Statement 
Tax Liability for the Taxable Years Ended Decem- 
ber 31, 1944, December 31, 1946 and December 
34, 1947. 
Over- 
Year Ended Liability Assessed assessment Deficiency 


Income Tax 
Dec. 31, 1944 $ 78,843.26 $ 78,865.21 $ 21.95 


Dec. 31, 1946 20,543.45 QINBWGI3 «69 773:28 
Dec. 31, 1947 114,051.49 47,968.95 $66,082.54 
Totals $213,438.20 $154,150.89 $6,795.23 $66,082.54 
Excess Profits Tax 
Dec. 31, 1944 None None None None 


In making this determination of your income and 
excess profits tax lability, careful consideration has 
been given to your protest filed January 9, 1950; to 
the statements made at the conferences held on 
March 7, 1950 and December 14, 1951; and to your 
claims for refund filed on May 26, 1947, July 29, 
1949 and June 28, 1950 for the year 1944 and your 
claim for refund filed on June 28, 1950 for the year 
1946. 

It is noted that on August 11, 1949 you filed an 
appheation for relief under section 722 of the In- 
ternal Revenue Code for the year 1944 on form 
991. The entire amount of excess profits tax dis- 
closed by your 19-44 excess profits tax return was 
the subjeet of an overassessment based on allowance 
of an excess profits credit carry-back from the year 
1946 as claimed on forms 843 and 1189 filed by you 
on May 26, 1947. Since you have no excess profits 
tax lability for the year 1944, form 991 filed by you 
does not constitute a claim for refund. 
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The overassessment shown herein for the year 
1946 should not be regarded as finally determined. 
When final determination has been made, the over- 
assessment, to the extent of the amount allowable, 
will be made the subject of a Certificate of Over- 
assessment which will reach you in due course 
through the office of the Collector of Internal 
Revenue for your district and will be applied by 
that official in accordance with section 522(a) of the 
Internal Revenue Code. 


A copy of this letter and statement has been 
mailed to your representative, Mr. P. Ik. Webster, 
Haskins and Sells, 155 Montgomery Street, San 
Francisco, California, in accordance with the auth- 
ority contained in the power of attorney executed 
by you and on file in this office. 


ADJUSTMENTS TO NET INCOME 


Year: 1944. 
Net income for declared value excess profits tax com- 
putation a6 diséleééed by netiimn...........__due....0.....9e0.: $210,648.69 
Nontaxable income and additional deductions: 


(a) Califortiva figomeliie? tems. ..........0---...00ecsh..-aiaies. 94.89 


Net income for declared value excess profits tax com- 


putation»- essed) Tieeeel, ge... ic..)...cme cetera $210,593.80 


EXPLANATION OF ADJUSTMENTS 


(a) An additional deduction of $54.89 for California franchise tax 
is allowed as follows: 
Increase in 1943 income due to adjustment of 
Gapital Stock @a§ ...:.....0.0ees..nee eee $ 1,875.00 
Percentage of business done within the State of 
California as disclosed by your franchise tax return 86.11% 
Soll. Some 1 Acre 6 | Sse seine aul $ 1,614.56 
Franchise tax—85% of 4% of $1,614.56 or.............. $ 54.89 
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COMPUTATION OF DECLARED VALUE EXCESS PROFITS 
TAX—Year: 1944 

Net income for declared value excess profits tax com- 
ae $210,593.80 
Less: 109 of $3,000,000.00, value of capital stock as 

declared in your capital stock tax return for the year 


ended Jame 30, 1944.00... $300,000.00 

Dividends received credit ...................... 11,050.00 311,050.00 
Balance subject to declared value excess profits tax...... None 
Total declared value excess profits tax assessable............ None 


Total declared value excess profits tax assessed: 


Original, Account No. 410451, June 1945 list, 
Fost Califomem District ......................2..-.---.000----00-- None 


Deficiency or overassessment of declared value excess 


Be esl None 
COMPUTATION OF TAX 
Year: 1944. 
Net income for declared value excess profits tax com- 

[rma ees ee $210,593.80 
Less: Dividends received credit ...............-..-2--s-cc-ccececeseeeee 11,050.00 
Normal tak @nd slirtax Net in¢Ome...........................20-----0 $199,543.80 
Alternative tax: 

Normal tax Sna@vsurtax ret income.................-..<<ssersese- $199.543.80 

bess: Wet Vamestemm capita) eain.................................-. 6,495.06 

Adjusted normal] tax and surtax net income................ $193,048.74. 

Norme! fax at 249) on $193,048.74.......00.. § 46,331.70 

Sivek at 169, on 6193,046. 74... ose... ceeceeceeneoneee 30.887.80 

Total mowmel tae and ourtax................cccc0. ees... eed $ 77,219.50 

Add: 259 of net long-term capital gain..........00000..... 1.623.76 

NL $ 78,843.26 
Tax at ordinary rates: 

Normal tax at 24% on $199,543.80...000000.. ee eeeeeeeeee $ 47,890.51 

pumax @f 16% On $199,543.90. ee 31,927.01 


imeoime tak at ordinaty Tates................csciscs......cs. cee. $ 79,817.52 


14 Weyl-Zuckerman & Company vs. 


Income tax liability (alternative tax)... $ 78,843.26 


Income tax assessed: 


Original, Account No. 410451, June 1945 list 


First California District __.............0..« $47,610.94. 
Additional, July 25, 1947 
Spa@eiedl Wiel INO. '7........0:..--..ccccenesvescceese 31,254.27 78,865.21 
OQwerassesement of imcOme taXx................0.......-.-0.-00--e ene noe $ 21.95 


EXCESS PROTITS WET “INCOME 


Year: 1944 
Excess profits net income under the income credit 
method, as disclosed By Your r@tunn..2...2.---4.----.s02 $191.153.63 


Nontaxable income and additional deductions: 
Additional California franchise tax as disclosed by 


hae Wi OTIS sec gce oes esnnceteays cae te catesnveteass notes 54.89 


Excess profits net income under the income credit 


meted, 25 Gialpimaied ...... Pe... eek. s.see ence cnecceece ee Ae $191,098.74 


COMPUTATION OF EXCESS PROFITS TAX 
Year: 1944 


ATC COLT GN SC i a ee ee $191,098.74 
Less: Specific #emnpiion: .............-....---...- $ 10,000.00 
Excess profits credit. under the income 
credit method, as disclosed by your 
"lL 7 i a eS a. a 103,017.96 
Unused excess profits credit carry-back 
(under the income credit method) as 


disclosed by claim filed July 29,1949 102,595.67 215,613.63 


Adjusted excess profits el iwewtme:.....................-.c00-.---- None 
Baeecs prime tie Wieilitye..... 8... eee eee None 


Excess profits tax assessed: 
Original, Account No. 400335, 
June 1915 list 
Fir Celifornmié disttiet ¢..................2me.. $ 66.806.00 
Less: Tentative allowance..................00... 66.806.00 None 


Deficiency or overassessment of excess profits tax.......... None 
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ADJUSTMENTS TO NET INCOME 
Year: 1946 
Net income as disclosed by return..........................::000++ $458,579.97 
Unallowable deductions and additional income: 
(a) Depreciation allowance decreased $ 13,342.94 


(b) Royalty income increased.............. 5,602.08 18,945.02 
i eon enncenceveccncceveseeel $4:77,524.99 
Nontaxable income and additional deductions: 

(ce) Depletion inereased ........................ $ 1,136.42 

(a) TOR iiciee ..................---ecesoes------------ 230,000.00 231,136.42 
Wel We@mie We Adjusted... eel $246,388.57 


EXPLANATION OF ADJUSTMENTS 


(a) The depreciation allowance is decreased $13,342.94 as 
follows: 


As Disclosed 

By Return As Adjusted 
Farm bouldimge, Uiah..........................-... $ 523.47 $ 435.79 
Povato cellar, Wtare.....................-......-.- 2,926.05 1,624.29 
Potavovcm@War, THosley.....................--....0. 1,795.86 9906.70 
Olneé Wiildimg, “Stoekton.......................... 290.00 125.00 
Farm implements, Hosley.......................- 4,831.90 2,174.35 
farm Wnplements, Wiah......................... 14,225.01 6,401.25 
Machine shop equipment, Utah.............. 1,094.86 947.43 
ot Da. i $ 25,647.75 $ 12,304.81 
Wepreciation @isclosed by réturn..........................-0...eccos $ 25,647.75 
PPEPTOCIMMON BE ACIS nee eee eeeeeecteenceeceeees 12,304.81 
Decrease in depreciation allowance..................0.0....00000- $ 13,342.94. 


(b) Your taxable income is increased $5,602.08 representing 
your share of royalty income from the Henning Tract for the period 
June 26, 1946 to December 20, 1946. 


(c) Depletion allowance is increased $1,136.42 as follows: 
Memwourt AlloWed cece ecccsesnesenenres $ 18,688.21 
Pmmount claimed on your return....................0.......ccc000- P7,o0L.79 


ae SF TI $ 1,136.42 
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(d) You included in dividend income for the year 1946 the 
amount of $230,000.00 alleged to be the fair market value of 
mineral and gas rights reported by you as received in 1946. (See 
explanation of adjustments for the year 1947.) Dividend income 
for the year 1946 is decreased by this amount. 


COMPUTATION OF INCOME TAX 
Year: 1946 


Tt GCOS __.........-. cose es eee, eed $246,388.57 
Lees: Dividends received ieredit,......................00..28...22mm 187,000.00 
Nenmmnal tax and surtax met imcome.................................... $ 59,388.57 
Alternative tax: 
Normal tax atid siirtax mét iff?Come.................--..cc......08 $ 59,388.57 
Less: Excess of net long-term capital gain over net 
Smortmermy Cagapet) TORS. .............--c.0cc-.c----cc-<eccessenanea-oee~ 12,258.88 
Adjusted normal tax and surtax net income................ $ 47,129.69 
Normal tax: 
Tex’ at 1592 em ..........24 $ 5,000.00 $ 750.00 
Tak at 17% omy oe... 15,000.00 2,990.00 
Tax at 199% om? ............... 5,000.00 950.00 
Tax at 37% ome@m............. 22.129.69 6,860.20 
er) ———— a $47,129.69 $11,110.20 $ 11,110.26 
Surtax.: 
eo oo a nnn? $25,000.00 $ 1,500.00 
lame @t25% om .......2:.4.. 22,129.69 4,868.53 
Ce ee ee | $17,129.69 $ 6,368.53 6,368.53 
(Napa), tater Anil] GUO. esc ceeen -aemeroaaes $ 17.4-78.73 
Add: 259¢ of net long-term capital gaim........................ 3,064.72 
MR eT WU nae. ance ce eecencn ene nnenncceeonnnn ll $ 20.543.45 
Tax at ordinary rates: 
Normal tax at 204% off §659,398.97.............c-cscas---sssaoeded $ 14,253.26 
Suniaxcat 14% on $59.308 57..................come.. come. 8,314.40 
lineaume: tax ate ordinary OrMmtes,_...... 2.0 .c.e cee noes ance come § 22,507.06 


Incomme,tax liability (alternative tag.) .......2....-...0:.......4 $ 20,543.45 
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Income tax assessed: 
Original, Account No. 410418 
June 1947 list 
F ives (e@hi ommae Drstriet...........................-..000...cc.cccce eee 2131G.73 


OWSrABreeeent Of siNCottie tAX.............100....0.0..0.0.cccccessoceees $ 6,773.28 


ADJUSTMENTS TO NET INCOME 
Year: 1947 


Wet income acwlieelosed™ by rettirn..........................-----.-3 $210,502.58 


Unallowable deductions and additional income: 
(a) Depreciation allowance decreased $ 16,450.56 
(6) Lometerm capital gain.................... 229,455.00 245,905.56 


Met iimeG@ime AS adj tated... i... ee nneeneceeccenssocesnecasees $456,408.14 


EXPLANATION OF ADJUSTMENTS 
(a) The depreciation allowance is decreased $16,450.56 as fol- 


lows: 


As Disclosed 

By Return As Adjusted 
Farm worldingey Wah -.........................: $ 4,599.50 $ 3,829.08 
PotevoweeWlar, Wikis .2....6......0...-... 6,082.02 393 712 
Povay @enien, taslay a.......................... 1,795.86 996.70 
Ofiee Duilaing, Mtecktony......................-. 250.00 125.00 
Farm implements, California ................ 37.08 16.69 
Farm implements, Hosley ...................... 4,935.82 Zee 
Farm implements, Utah ........................ 15,818.32 TAN8.24 
Machine shop equipment, Utah.............. 1,228.61 614.30 
rer nck n 8.8.0 ates $ 34,747.21 $ 18.296.65 
Depreciation as disclosed by return..............0.00000.:.0cs00-- $ 34,747.21 
| 18,296.65 
Deeredsé in depreciation allowance............... 22... $ 16.450.56 


(b) It is held that in the determination of long-term capital 
gain from the sale of mineral and gas rights in 1947, the cor- 
rected gain properly reportable is $386,513.63 instead of the amount 
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of $157,058.63 reported in your return. The corrected gain of 
$386,513.63 is computed as follows: 
Gross sales price of mineral and gas rights.................... $609,514.46 
Cost of mineral and gas rights sold: 
Cost of McDonald Tract: 
Dividend acquired March 13, 1946 $120,000.00 
Acquired by purchase from Holly 


Suge: Comporatiion “-2e......2 ae. 118,666.28 

Ween! Cee .....0........ eee $238,666.28 

Less: Depletion allowable ................ 15,665.45 

Net cost of McDonald Tract.............. $223,000.83 
Cos of Henne Wr@et_..............2.2...- None 223,000.83 
Longe*térm capital gain Yorretted...................-- $386,513.63 
Long-term capital, gaim gepe@ried......................--s2-s0ee 157,058.63 
Increase in long-termecapitah gainscccces.........sccccssssesseteneve $229,455.00 


In the determination of the above gain, the dividend in kind— 
mineral and gas rights—supposedly received by you on or about 
December 26, 1946, from your wholly-owned subsidiary, McDonald 
Island Farms, Ltd., at an asserted fair market value of $230,000.00 


has not been considered as a part of the cost basis. 

In your return you reported the gross sales price as $379,514.46 
whereas the amount should have been $609,514.46, or an under- 
statement of $230,000.00. 


COMPUTATION OF INCOME TAX 
Year: 1947 


Fe pO cece: SO... eee! $456,408.14. 
bess: Di¥idends reeeiwed! credit............0........02..... eee 19,125.00 
Normal tax @nd surt@X% met im@ories...............0............ $437,283.14 
Alternative tax: 
Nommel tax and Surtax net im COMPE soccc..cscccccsscesscccscons. $437,283.14 
Less: Excess of net long-term capital gain over net 


ghe@mteverma cay ite l NOW «ccc... die scees.scceeee al 393,602.03 


Adjusted normal tax and surtax net income................ $ 43,681.11 
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Normal tax: 


Tax at 15% om .........0..... $ 5,000.00 $ 750.00 

Tax dt 17% On ................ 15,000.00 2,550.00 

Tasedt 19M. on ,.......---...- 5,000.00 950.00 

TREGk 0% OW - x... c.... 18,681.11 5,791.14 
Normal tax on ................ $43,681.11 $10,041.14 $ 10,041.14 
Surtax: 

TE Bt 696 Of .................. $25,000.00 $ 1,500.00 

Vee at 229 On «........--....- 18,681.11 4,109.84. 

Swta@x OiW .....0...............-0/ $43,681.11 $ 5,609.84 5,609.84. 
Tora! aotmwal tax amd suiftaks.......................000 A! $ 15,650.98 
Wiad: Wage Gb Caneel AIM... nee enesccecncesenece ees 98,400.51 
Pema ions... vanes eens $114,051.49 
Tax at ordinary rates: 

Normal tax at 289 on $437,283.14............2.0..------85 $104,947.95 
Suaaé tet 140 sem §437;283.14....2.....-..-.-------eeessenceee 61.219.64. 
Income tax at Ordimary rates...................-----..------.---4 $166,167.59 
Income tax liability (alternative tax) -........22..2-eeee $114,051.49 


Income tax assessed: 
Original, Account No. 4101448 
Firee Calitominra Wistrict 2... 47,968.95 


oe ae § 66,082.54. 


{Endorsed]: T.C.U.S. Filed August 18, 1952. 


[Title of Tax Court and Cause. ] 


ANSWER 


Comes now the Conimissioner of Internal Rev- 
enue, respondent above-named, by his attorney, 
Charles W. Davis, Chief Counsel, Bureau of In- 
ternal Revenue, and for answer to the petition filed 
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by the above-named petitioner, admits and denies 
as follows: 


1 and 2. Admits the allegations contained in 
paragraphs I and 2 of the petition. 


3. Denies that taxes for the year 1946 are in 
controversy in this proceeding; admits the remain- 
ing allegations contained in paragraph 3 of the 
petition. 


4. (a) through (g). Demes the allegations of 
error contained in subparagraphs (a) through (g) 
of paragraph + of the petition. 


5. (a) Denies the allegations of fact contained in 
subparagraph (a) of paragraph 5 of the petition. 


(b) Admits that on December 21, 1946, petitioner 
was the owner of all the issued and outstanding 
stock of McDonald Ltd.; denies the remaining al- 
legations of fact contained in subparagraph (b) of 
paragraph 5 of the petition. 


(¢) Denies the allegations of facet contained im 
subparagraph (e) of paragraph 5 of the petition. 


(d) Admits that petitioner reported on its 1946 
income tax return a dividend from MeDonald Ltd.; 
for lack of sufficient information upon which to 
form a belief as to the correctness thereof, respond- 
ent denies the remaining allegations of fact con- 
tained in subparagraph (d) of paragraph 5 of the 
petition. 


(c) Admits the first three sentences contained in 
subparagraph (ce) of paragraph 5 of the petition; 
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denies the remaining allegations of fact contained 
therein. 


(f) Denies the allegations of fact contained in 
subparagraph (f) of paragraph 5 of the petition. 


6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inbefore admitted, qualified or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner be approved. 


/s/ CHARLES W. DAVIS, 
Chief Counsel, Bureau of Internal 
Revenue 


Of Counsel: B. H. Neblett, District Counsel; T. M. 
Mather, Charles W. Nyquist, Special Attor- 
neys, Bureau of Interna] Revenue. 


[Endorsed]: T.C.U.S. Filed September 30, 1952. 


[Title of Tax Court and Cause. | 


STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed by and _ be- 
tween the parties hereto, acting through their re- 
spective counsel, that the facts hereinafter set forth 
shall be taken as true for purposes of this proceed- 
ing; provided, however, that this stipulation shall 
be without prejudice to the mghts of the parties 
hereto to introduce other and further evidence not 
inconsistent with the facts herein stipulated and to 
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object to the materiality or relevancy of any of the 
facts stipulated: 


1. McDonald Island is located in the Delta Re- 
gion of the San Joaquin River in San Joaquin 
County, California, approximately ten miles north- 
west of the City of Stockton. The island comprises 
and at all times involved in this controversy has 
comprised two tracts; a slough which forms a na- 
tural dividing line runs between the tracts. One 
tract contains approximately 2,700 acres and 1s 
known as the Henning Tract; the other contains 
approximately 3,400 acres and is known as the Mc- 
Donald Tract. Substantially all of said island is 
farming land and has been farmed year after year. 
Tn 1935 presence of gas under the surface of said 
island was indicated and wells were brought into 
production in 1937. 


2. Weyl-Zuckerman & Co., the petitioner, here- 
inafter called “Weyl”, was organized in 1907 as a 
Califorma corporation. The Henning tract was ae 
quired by Weyl prior to 1982. 


9 


3. For many years prior to 1943 the McDonald 
Traet was owned by MeDonald Island Farms, Ltd., 
a California corporation, hereinafter called “Me- 
Donald Ltd.” 


4, At the time of the incorporation of McDonald 
Ltd. and for some years thereafter until the vear 
1931 neither Weyl nor any of its shareholders had 
any interest in McDonald Ltd. In 1931 three mem- 
bers of the Zuckerman family purchased one-half 
of the outstanding shares of McDonald Ltd. and 
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Holly Sugar Corporation, hereinafter called 
“Holly”, purchased the remaining one-half thereof. 
Later in 1934 the Zuckermans transferred their 
shares to Weyl in consideration for shares of Weyl. 

5. As of August 11, 1948, MeDonald Ltd. declared 
a dividend in kind to its stockholders, as a result 
of which Wey] and Holly each received a one-third 
(14) interest in the surface rights of the McDonald 
Tract, McDonald Ltd. retaining the remaining one- 
third (144) of the surface rights and all of the 
mineral rights. As of about the same date Holly 
gave Weyl an option to purchase Holly’s said one- 
third (14) interest in said surface rights for $120,- 
280.30. Said option was transferred to Zuckerman 
Potato Co., a partnership, which exercised it and 
Holly conveyed to Zuckerman Potato Co. on Decem- 
ber 27, 1944. 

6. As of March 13, 1946, McDonald Island Farms 
declared a dividend in kind of the mineral rights 
in the MeDonald Tract; Weyl and Holly each re- 
ceived a 50% interest in said mineral rights. At the 
same time Holly gave Weyl an option to purchase 
Holly’s said 50% interest in the McDonald Tract 
mineral rights for $120,000. As of the same date 
Weyl purchased Holly’s 50% of the capital stock of 
McDonald Ltd., and thereby became owner of all 
of McDonald Ltd.’s outstanding capital stock. 

7. As of June 5, 1946, Weyl exercised its option 
to purchase Holly’s 50% interest in the mineral 
rights in the McDonald Tract. 

8. Attached hereto and marked Exhibits 1-A and 
2-B are photostatic copies of the corporation in- 
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come tax returns of the petitioner for the taxable 
years 1946 and 1947. 


/s/ DAVID LIVINGSTON, 
Counsel for Petitioner 
/s/ DANIEL A. TAYLOR, 
Chief Counsel, Internal Revenue 
Service, 
Counsel for Respondent 


[Endorsed]: T'.C.U.S. Filed Mareh 17, 1954. 


[Title of Tax Court and Cause. ] 


FINDINGS OF FACT AND OPINION 
Filed February 14, 1955. 


Petitioner owned a tract of land with valuable 
mineral nights. The mineral rights had a zero basis. 
Petitioner transferred the entire property to a 
wholly - owned subsidiary, and, after having ar- 
ranged to sell a portion of these rights, petitioner 
reacquired the mineral rights from the subsidiary 
as a dividend in kind. It then consummated the 
sale. Held, in the cireumstaneces of this ease, that 
petitioner intended from the outset to reacquire the 
mineral rights from the subsidiary for purposes of 
sale, that the transfer of the mineral rights to the 
subsidiary was without business purpose and was 
lacking in bona fides, and that the reacquisition of 
the mineral rights by petitioner from the subsidiary 
did not result in a stepped-up basis. 
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David Livingston, Esq., and Louis F. Dikesta, 
C.P.A., for the petitioner. 

Charles W. Nyquist, Esq., for the respondent. 

Respondent determined a deficiency in the income 
tax of petitioner for the year 1947 in the amount 
of $66,082.54. 

The sole question is whether, in determining pe- 
titioner’s basis for gain or loss of gas rights in a 
tract of Jand known as the Henning Tract, trans- 
actions involving a transfer of these rights by peti- 
tioner to a wholly owned subsidiary in June of 1946 
and a reconveyance hack to petitioner in December 
of 1946 should be disregarded as being without sub- 
stance or business purpose. 


Findings of Fact 

Petitioner, a California corporation (hereinafter 
referred to as “ Weyl’), was organized in 1907. Its 
principal office was located in Stockton, California. 
Its income tax return for the year 1947 was filed 
with the collector of internal revenue for the first 
district of California. 

McDonald Island 1s located in the Delta Region 
of the San Joaquin River in San Joaquin County, 
California, approximately ten miles northwest of 
the city of Stockton. The island comprises and at 
all times involved in this controversy has comprised 
two tracts. A slough which forms a natural dividing 
line runs between the tracts. One tract contains ap- 
proximately 2,700 acres and is known as the Hen- 
ning Tract; the other contains approximately 3,400 
acres and is known as the McDonald Tract. Sub- 
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stantially all of this island is farming land and has 
been farmed year after year. In 1935 presence of 
gas under the surface of the island was indicated 
and wells were brought into production in 1937. 

The Henning Tract was acquired by Weyl in 
1912 at a cost of $338,375. For many years prior to 
1943 the McDonald Tract was owned by McDonald 
Jsland Farms, Ltd., a California corporation, here- 
inafter referred to as “McDonald Ltd.” 

Prior to the vear 1931 neither Weyl] nor any of 
its shareholders had any interest in McDonald Ltd. 
In 1931 three members of the Zuckerman family 
purchased one-half of the outstanding shares of 
McDonald Ltd. and Holly Sugar Corporation, 
hereinafter referred to as “Holly”, purchased the 
remaining one-half interest. Later, in 1934, the 
Zuckermans transferred their shares to Weyl in 
consideration for shares of Weyl. 

On November 18, 1935, Weyl leased the mineral 
rights in the Henning Tract to Standard Oil Com- 
pany of California, and MeDonald Ltd. similarly 
leased to Standard Oi] Company of California the 
mineral rights in MeDonald Tract. 

Weyl and Holly disagreed both as to the farm- 
ing activities on MeDonald Tract and also as to 
fiscal matters. Upon the insistence of Holly a divi- 
dend in kind was declared on August 11, 1943 by 
MeDonald Ltd. The subject of this dividend was a 
two-thirds interest in the surface mghts of McDon- 
ald Tract. Holly received a one-third interest, and 
Weyl received a one-third interest. MeDonald Ltd., 
retained the remaining one-third undivided inter- 
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est. MeDonald Ltd. also continued to own the min- 
eral rights in the McDonald Tract. 

Weyl’s consent to the dividend was given on con- 
dition that Holly give Weyl an option to purchase 
for $120,280.30 the one-third interest to be aequired 
by Holly as the result of the dividend. Holly exe- 
euted an option agreement. 

The option was transferred by Wey] to the Zue- 
kerman Potato Company, a partnership. The mem- 
bers of this partnership were stockholders and 
employees of Weyl. It was formed in 1942 for the 
purpose of farming leased lands in Oregon. On 
December 27, 1944, the partnership exercised the 
option and received from Holly its one-third inter- 
est in the surface rights of the McDonald Tract. 

Petitioner had been having disagreements with 
Standard Oil Company in connection with appor- 
tionment of royalties and drilling of offset wells, as 
more fully hereinafter set forth. There appeared 
to be two possible solutions: the purchase of the 
gas rights by Standard or the institution of litiga- 
tion to resolve the differences. In November of 1945, 
Standard Oil Company made an offer to Maurice 
Zuckerman, president of Weyl, of $500,000 for gas 
rights underlving both the Henning and McDonald 
Tracts. This offer was regarded as too low; it was 
not aecepted. 

In January 1946, Holly urged that McDonald 
Ltd. declare a dividend in kind to its shareholders 
of the mineral rights in the MeDonald Tract. The 
hoard of directors of McDonald Ltd. at a meeting 
on January 22, 1946, concluded that ‘‘a dividend in 
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kind at this time of the mineral rights * * * 


might 
not be for the best interests of the corporation and 
its shareholders”, and adopted a resolution that the 
mineral rights “be retained by the corporation until 
such time in the future when this Board of Diree- 
tors may deem it advantageous and for the best 
interests of the corporation and its shareholders 
that such dividend be declared.” Holly renewed its 
request at a meeting of the directors on March 8, 
1946. Wevl consented to the declaration of the divi- 
dend on the condition that Holly give it an option 
to buv its share of the dividend. On March 11, 1946, 
the Commissioner of Corporations of the State of 
California approved an applhieation filed for permis- 
sion to make the dividend. On March 13, 1946, Me- 
Donald Ltd. declared the dividend and Wey] and 
Holly each received a 50 per cent interest in the 
mineral rights on the MeDonald Tract. At the same 
time Holly gave Weyl an option to purchase Holly’s 
50 per cent interest in the MeDonald Tract mineral 
rights. On the same day Holly also sold to Weyl 
its 50 per cent of the capital stock of MeDonald 
Ltd., and Weyl thereby beeame owner of all of the 
outstanding stock of MeDonald Ltd. 

On June 5, 1946, Weyl exercised the option to 
purehase Holly’s one-half interest in the mineral 
rights in the MeDonald Tract. Upon the exercise 
of this option Weyl became the owner of all the 
mineral rights in this tract and had a cost hasis for 
them of $238,666.28. 

At the regular meeting of the board of directors 
of Weyl on May 1, 1946, a resolution was adopted 
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authorizing its president or vice president to en- 
dorse a promissory note of McDonald Ltd. payable 
to the Bank of America in the amount of $720,000 
and guarantee payment of this note. 


A promissory note, dated May 20, 1946, was exe- 
cuted by MeDonald Ltd. It provided for the pay- 
ment of $720,000 in installments prior to May 20, 
1956. McDonald Ltd. also exeeuted a deed of trust, 
dated May 20, 1946, “on the property of the cor- 
poration commonly known as the Henning Tract 
and McDonald Tract located on MeDonald Island 
* * *” to seeure payment of the note. The deed, 
which was acknowledged on June 27, 1946, specifi- 
eally excepted from its provisions ‘‘Al] minerals, 
mineral substances, mineral interests, ores, oil, gas, 
asphaltum and other hydrocarbons lying in or under 
the Henning and McDonald Tracts.” 


In a letter dated June 15, 1946 to the Bank of 
America National Trust and Savings Association, 
McDonald Ltd. applied for a loan of $720,000 “to 
be evidenced by a promissory note dated May 20, 
1946”. This letter stated when payments would be 
made; that payment of the note was to be secured 
by deed of trust, and that 


The undersigned hereby agrees that on or before 
the Ist day of April 1947, and annually thereafter, 
additional payments on account of principal of said 
loan will be made to said Bank in a sum equivalent 
to the difference between the minimum payment of 
Twenty-Eight Thousand Fight Hundred and 00/100 
($28,800.00) Dollars as provided for in said note 
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and 35% of the net profits of the corporation for 
the prior fiseal year; net profits as here used shall 
mean profits before depreciation, but after provi- 
sion for Income ‘Taxes. 

The lower left-hand corner of the letter contains 
the notation in writing “Accepted Julus Blum, 
Vice Pres. Bank of America N.T.&S.A. Stockton, 
Calif.” 

On or about June 15, 1946, Weyl purchased from 
the partnership, Zuckerman Potato Co., its one- 
third interest in the surface rights of the MeDonald 
Tract for which Weyl paid eash at the time. No 
deed was ever executed for this transfer. On June 
27, 1946, Wey] sold a two-thirds interest in the sur- 
face rights in the McDonald Tract to MeDonald 
Ltd., and it so entered the sale on its books. The 
conveyance with respect to one-third of the surface 
rights was made directly from the partnership to 
MeDonald Ltd. by deed executed on June 27, 19-46. 

The Henning Tract had a cost to petitioner of 
$338,375, but its value had been written up on peti- 
tioner’s books, so that in June of 1946 it was carried 
on these hooks at a value of $811,750. The mineral 
rights in this tract had no cost basis to petitioner. 
On June 27, 1946, Weyl conveyed to McDonald Ltd. 
the entire fee of the Henning Tract, including sur- 
face and mineral rights. This was entered on peti- 
tioner’s books as a sale for $338,375 and a book loss 
of $473,375 was written off to surplus. The amounts 
entered on petitioner’s books as sales price of Hen- 
ning Tract. ($338,375) and as sales price for two- 
thirds of the MeDonald Tract. surface mghts ($226,- 
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843.22) were less than their fair market value on 
June 27, 1946. 


In July of 1946, Maurice Zuckerman, the then 
president of Weyl, went to the offices of the Stan- 
dard Oil Company and offered to sell the gas rights 
in both tracts for $875,000; on the same day he later 
indicated that he would be willing to reduce the 
figure to $820,000. Standard Oil rejected this offer 
in August of 1946. 


Henning Tract and McDonald Tract were por- 
tions of a single gas field which also included two 
other properties in the vicinity one of which was 
owned by Mayberry and the other by Tilden. As 
gas was withdrawn from the field the Standard Oil 
Company determined the percentage to be allocated 
to each of the four properties and paid royalties on 
that basis. A dispute arose between Standard Oil 
and Weyl as to its allotment and also as to whether 
Standard Oil Company was obligated to drill an 
offset well on the McDonald Tract after it had 
drilled a well on the Mayberry property. Differences 
between petitioner and Standard had existed for 
several years. Standard’s offer to purchase the gas 
rights for $500,000 in November of 1945 was an 
effort to solve the problem in that manner. At the 
time of Standard’s rejection of the $820,000 offer 
in 1946, John Zuckerman informed Standard’s rep- 
resentative that Weyl was making preparations to 
institute suit. 


On December 12, 1946, John Zuckerman, then 
manager of Weyl and president and manager of 
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McDonald Ltd., conferred with the Standard Oil 
representative. He told the representative that they 
did not like to sue and would like to sell their 
interests in the gas rights. At that meeting a basis 
for determining a sales price for the mineral rights 
in both tracts was discussed. 

On December 16, 1946, a price for the sale of gas 
rights underlying both the Henning and McDonald 
Tracts was agreed upon between representatives of 
Standard Oil Company and the petitioner, subject 
to ratification by their superiors. However, prior to 
the consummation of the sale, the board of diree- 
tors of McDonald Ltd., on December 21, 1946, 
adopted a resolution declaring a dividend in kind of 
the mineral rights in the Henning Tract. By deed 
dated December 21, 1946 (recorded January 10, 
1947) MeDonald Ltd. conveyed these mineral rights 
to Wevl, It was of no importance to Standard whe- 
ther title to the gas rights underlying the Henning 
Tract was conveyed directly by MeDonald Itd., or 
in some other manner, and Standard had prepared 
papers which were intended to consummate the sale. 
However, petitioner’s counsel desired that the eon- 
veyanee take a different route, and the route 
adopted—involving a transfer of mineral rights un- 
derlving the Henning Tract from MeDonald Lid. 
to Weyl, followed bv a conveyance of gas rights 
underlving both tracts from Weyl to the buyer— 
was in accordance with the plan proposed by peti- 
tioner and the papers subsequently submitted by 
petitioner's counsel. 

Standard cleeted to take title in the name of a 
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subsidiary, Pacifie Oil Company, and, on January 
20, 1947, a deed to Pacific Oil Company of gas 
rights in McDonald Tract and Henning Tract, re- 
serving oil, asphaltum, minerals and hydrocarbons 
other than gas, and also reserving gas rights below 
a specified depth, was executed and acknowledged 
by Weyl. 

On Weyl’s 1946 Federal income tax return it re- 
ported the receipt of a dividend of the mineral 
rights underlying Henning Tract at a fair market 
value of $230,000, and claimed a dividend received 
eredit. 


The gross sales price of the gas rights which 
petitioner sold to Pacific Oil Company in January 
of 1947 was $609,514.46. Of this amount $230,000 
was allocable to the Henning Tract gas mghts, and 
$379,014.46 was allocable to the McDonald Tract 
gas rights. 


In its income tax return for 1947, the petitioner 
claimed that its basis for gain or loss on the Hen- 
ning Tract gas rights was $230,000, that the amount 
received therefor was $230,000, and reported no 
profit on their sale. The respondent disallowed all 
of the claimed hasis of $230,000 and determined a 
deficiency of $66,082.54 in petitioner’s income tax 
for 1947. 

Opinion 

Rauin, Judge: MeDonald Island consisted of 
two tracts of land, Henning Tract and McDonald 
Tract, both used for farming. In addition, gas had 
been diseovered under the island in 19385, and 
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thereafter the gas mghts were leased to Standard 
Oil Company of California. Petitioner had owned 
the Henning Tract for a long period of years. The 
mineral mghts under that land had a zero basis to 
petitioner. On June 27, 1946, petitioner transferred 
the Henning Tract, including the mineral rights, to 
its wholly owned subsidiary at its original cost, 
which was substantially less than its then fair mar- 
ket value as well as less than its book value. In De- 
cember, 1946, when a sale of the gas rights under 
the entire island to Standard Oil had already been 
arranged, the mineral rights, including gas mghts, 
under the Henning Tract, were declared as a divi- 
dend by the subsidiary and reconveved to the peti- 
tioner. he value of the gas rights at that time was 
$230,000. Shortly thereafter the sale was consum- 
mated, and the portion of the sale price allocable to 
the gas rights under the Henning Tract was $230,- 
000. Although these gas rights had a zero basis in 
the hands of petitioner for a number of years, its 
contention is that by reason of the conveyance to 
the subsidiary and reconveyance some six months 
later as a dividend, these rights acquired a stepped- 
up basis equal to $230,000, with the result that it 
realized no gain upon the sale. 

The Commissioner argues that the transfer of the 
mineral rights to the subsidiary was not bona fide, 
that no business purpose was served or intended by 
such transfer, that the possible sale to Standard 
Oil was contemplated from the beginning, and that 
the round-trip of these rights from parent to sub- 
sidiary and back to parent again was engineered for 
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the purpose of attempting to obtain a stepped-up 
basis." 


The question is largely one of fact, for, if it be 
true that the round-trip of the mineral rights was 
in fact a sham and lacking in bona fides, petitioner’s 
basis for the rights, namely zero, will be unaffected, 
and its gain on sale must be measured from that 
basis. 


In eases of this character the absence of any di- 
rect evidence of sham is not surprising. If peti- 
tioner intended from the beginning, through those 
who controlled its affairs, to transfer the entire 
Henning Tract to the subsidiary with the expectation 
of a re-transfer of the mineral rights, it is hardly 
hkely that such intention would be admitted. The 
intention, if it did exist, would ordinarily have to 
be established by circumstantial evidence. And in 
this connection it 1s important at the outset to bear 
in mind the matter of burden of proof. Petitioner’s 
counsel completely misconceives the burden of proof 
when he says in his reply brief “In order success- 
fully to attack the conveyance of Henning T'ract as 


*Of course, on petitioner’s theory, the re-transfer 
of the rights to it by the subsidiary would result in 
petitioner receiving a taxable dividend in _ the 
amount of $230,000. However, by reason of Section 
26(b), I.R.C. of 1939, 85 per cent of that dividend 
is received tax-free. In substance, therefore, the 
tax advantage to petitioner would be that it would 
be chargeable with dividend income in the amount 
of only 15 per cent of $230,000, while the entire 
gain of $230,000 upon sale of the gas rights to Stan- 
dard Oil would be tax-free. 
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to mineral rights, the Commissioner must show that 
they were included with the intent to pull them back 
again into the petitioner for purposes of ultimate 
disposition.” The burden is not upon the Commis- 
sioner. The burden is upon the petitioner to over- 
come the correctness of the Commissioner’s deter- 
mination. Moreover, the requisite business purpose 
or intention must be established by evidence; it is 
not enough for counsel to theorize as to what the 
intention might have been. It must be shown hy 
satisfying evidence that the alleged business pur- 
pose was in fact entertained as a motivating factor 
by petitioner or its responsible representatives; a 
possible business purpose conceived after the event 
in order to give color to the transaction cannot 
retroactively supply the required bona fides which 
might otherwise be lacking. We have concluded, 
after hearing the witnesses and studying the entire 
record, that the alleged business purposes relied 
upon by petitioner to explain the manner in which 
the transaction was carried out were colorable only, 
and that the round-trip of the mineral rights was 
contemplated from the start and was lacking in 
bona fides. 

Prior to the issuanee of the deficiency notice in 
this case, petitioner filed a written protest against 
the proposed deficiency. The protest stated two rea- 
sons for the transfer of the mineral rights to peti- 
tioner’s subsidiary, as follows: 

* * * The transfer was made so that all the Me- 
Donald Tsland property would be owned by one 
eompany and thereby lend itself to a more efficient 
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eonduct of farming operations. Also, all the land 
eould then be pledged as collateral to a trust deed 


note with a bank. * * * 


Kach of these reasons is spurious. While it may 
be true that the farming operations on McDonald 
Island could be more efficiently conducted if all the 
surface rights were 1n a single ownership, the own- 
ership of the mineral rights 1s completely imma- 
terial in this connection. Indeed, when petitioner on 
June 27, 1946, transferred to its subsidiary the 
Henning Tract and its interest in the surface rights 
in the McDonald Tract, it at the same time retained 
and did not transfer to the subsidiary the mineral 
rights in the MeDonald Tract. Moreover, the De- 
eember 21, 1946, resolution of the board of directors 
of the subsidiary, providing for the re-transfer of 
the mineral rights to petitioner explicitly recited 
that “none of the rights * * * are necessary for the 
operation of the business of this corporation and 
may be distributed to the stockholder thereof by 
way of a dividend in kind.”’ It is quite plain that 
they were no more necessary to the business of the 
subsidiary on June 27, 1946, when they were first 
transferred by petitioner as part of the entire Hen- 
ning Tract. 


The second reason suggested by the protest, 1.e., 
that the land could be pledged as collateral to secure 
a bank loan, is equally spurious. The evidence 
shows that the loan in question had already been 
negotiated, and that it was to be secured by a deed 
of trust with respect to the entire island, excluding, 
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however, all mineral mghts. It was therefore mis- 
leading to suggest that the proposed bank loan was 
a motivating factor in the transfer of the mineral 
rights to the subsidiary. 


In the testimony before us, the reasons set forth 
in the protest were repeated and embellished. How- 
ever, we are firmly convineed on this reeord that 
these reasons did not in fact play any part what- 
ever in the transfer of the mineral rights. And 
other reasons advanced, some of them merely vari- 
ations of the foregoing, appear to us to be after- 
thoughts. We are satisfied that the transfer of the 
mineral rights had in fact no business purpose what- 
ever, other than to set the stage for an attempt to 
establish a stepped-up basis for these rights. 


It should be remembered that petitioner was en- 
countering difficulty with Standard Oil in connec- 
tion with Standard’s leases of these gas rights. One 
wav of settling the dispute was to have Standard 
purehase the rights. Standard had made an offer 
of $500,000 for the gas rights under the entire island 
in November 1945. The offer was considered too 
low and was not aecepted. The conflict between 
Standard and the petitioner persisted. The trans- 
fer of the Henning Tract to the subsidiary took 
place on June 27, 1946, and shortly thereafter, in 
July 1946, petitioner’s president offered to sell the 
eas rights under the entire island to Standard for 
some $800,000. Here then was a situation where 
petitioner knew that a sale to Standard was a dis- 
tinct possibility, provided that a satisfactory price 
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eould be agreed upon, and where its president’ re- 
activated the negotiations with Standard after 
transferring the rights to the subsidiary. To be 
sure, the evidence is circumstantial, but it is strong 
and eonvineing that when petitioner transferred 
the Henning Tract to the subsidiary it intended to 
recapture the mineral rights. T'rue, it was not able 
to come to terms with Standard in July or August 
of 1946, but negotiations were opened again in De- 
ecember of the same year, and an agreement was 
finally reached at that time. 


It is no answer to say, as does petitioner’s coun- 
sel, that petitioner merely employed a_ standard 
form of deed on June 27, 1946, when it transferred 
Henning Tract in its entirety to the subsidiary. Pe- 
titioner at that time was fully aware of a separate 
interest in the mineral rights, for, on the same day, 
its deed of its interest in the McDonald Tract to 


*The protest falsely stated that after the trans- 
fer, “‘the petitioner was approached by a third 
party desiring to purchase all the known mineral 
rights located on the McDonald Island,” identify- 
ing the third party as Pacific Oi] Company. The 
fact is, as plainly shown by the evidence, that it 
was petitioner’s president who approached Stan- 
dard. T'he initiative at this time did not come from 
Standard or its subsidiary, Pacifie Oil Company. 
This is a difference of great importance in the con- 
text of this case, for it shows that petitioner sought 
to bring about a sale of the mineral rights shortly 
after transferring them to the subsidiary. Lhe at- 
firmative step thus taken by petitioner within so 
short a period is highly persuasive that the trans- 
fer was made with a view towards attempting to 
bring about a sale thereafter. 
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the same subsidiary expressly excluded the mineral 
rights. And later, on the same day, the deed of 
trust to secure the bank loan expressly excluded the 
mineral rights under the very tract here involved. 
We are satisfied on the evidence that the course 
of action taken by petitioner was deliberate and 
ealculated, without business purpose other than to 
establish an artificially stepped-up basis. The gas 
rights in the Henning Tract had a zero basis in 
petitioner’s hands, and we hold that the planned 
excursion of these rights from petitioner to its sub- 
sidiary and back again to petitioner could not re- 
sult in any stepped-up basis. The intermediate steps 
were lacking in bona fides, and must be ignored. 


Decision will be entered for the respondent. 


ee 


The Tax Court of the United States 
Washington 


Docket No. 48504 
WEY L-ZUCKERMAN © COMPANY, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, filed 
February 14, 1955, it is ordered and decided: That 
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there is a deficiency in income tax of $66,082.54 for 
the year 1947. 


Entered: Feb. 15, 1955. 


[Seal] /sf ARNOLD RAUM, 
Judge 


[Title of Tax Court and Cause. ] 


PETITION FOR REVIEW 


To the Honorable Judges of the United States 
Court of Appeals for the Ninth Circuit: 


1. Weyl-Zuckerman & Company, a corporation, 
represents that on February 15, 1955, the Tax Court 
of the United States rendered a decision that there 
is a deficiency in income tax of petitioner in the 
sum of $66,082.54 for the year 1947. 


2. Petitioner represents that it is a California 
corporation and that its return for Federal tax pur- 
poses for the taxable year 1947 was made to the 
Collector of Internal Revenue for the First Dis- 
trict of California, which is within the jurisdiction 
of the United States Court of Appeals for the 
Ninth Circuit. 


3. The nature of the controversy is as follows: 


What was the cost base to petitioner of the mineral 
rights underlying a tract of farming Jand—known 
as Henning Tract—which were sold in January 
1947 by petitioner to Pacific Oil Company. 
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The determination of the foregoing issue depends 
in turn on the question whether the conveyance by 
petitioner in June 1946 to its subsidiary of the en- 
tire fee of the property, including surface and 
mineral rights, was for a business purpose. 

When—approxunately seven months later—an op- 
portunity for sale of the mineral rights arose, the 
subsidiary declared a dividend in kind of the mghts. 
Accordingly, they were conveyed by the subsidiary 
to the petitioner and the sale was consummated. 

The Tax Court has decided that the conveyance 
in June 1946 by petitioner to its subsidiary was a 
subterfuge; that at the time of the conveyance the 
petitioner intended to have the mineral rights re- 
turned to it as a dividend, and that petitioner’s 
purpose from the beginning was to set up the cost 
basis of the rights and by that means reduce the 
capital gain on the subsequent sale to Pacifie Oil 
Company. 

Petitioner contends that there is no evidence to 
support the conclusion of the Tax Court; that there 
are no findings of fact that justify the decision; that 
there is no evidence that at the time of the conveyance 
of the Henning Tract to the subsidiary a sale to Pa- 
cific Oil Company, or any other person, was in 
contemplation or deemed lhkely; that there is no 
evidence that the prospect of a sale played any part 
in the reasons which actuated the conveyance to the 
subsidiary ; that such conveyance was made for ade- 
quate and genuine business reasons; that the idea 
of a dividend of the mineral rights by the sub- 
sidiary to petitioner first arose when an opportunity 
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to sell the rights presented itself in December 1946; 
and that the expedient of a dividend was adopted 
in order to avoid the payment of a substantial sum 
on account of an existing indebtedness 1f the convey- 
ance to the Pacific Oil Company had been made 
directly by the subsidiary. 


4. As the basis for review, petitioner submits the 
following assigninents of error: 


(a) The Tax Court erred in holding that the 
sale of Henning Tract by petitioner to its sub- 
sidiary was sham and not bona fide. 


(b) The Tax Court erred im holding that the 
conveyance to the subsidiary of Henning Tract in 
its entirety, and the dividend of mineral rights 
from the subsidiary which occurred seven months 
later, was contemplated from the beginning as a 
means of reducing the capital gain on the prospec- 
tive sale of the rights to Pacific Oil Company. 


(c) The Tax Court erred in holding that there 
was no evidence of a business purpose in the trans- 
fer of Henning Tract by petitioner to its sub- 
sidiary. 


(d) The Tax Court erred in holding that there 
was merely a possible business purpose in the con- 
vevyance conceived after the event in order to give 
color to the transaction. 


(ce) The Tax Court erred in holding that there 
is circumstantial evidence that when petitioner 
transferred the Henning Tract to the subsidiary it 
intended to recapture the mineral rights. 
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(f) The Tax Court erred in holding that the 
course of action taken by petitioner was deliberate 
and calculated, without business purpose, other 
than to establish an artificially stepped-up basis. 

(7) The Tax Court erred in ordering and decree- 
ing that there is a deficiency in income tax against 
petitioner of $66,052.54 for the year 1947. 


Wherefore, your petitioner prays that the Court 
of Appeals review said decision of the Tax Court 
pursuant to applicable statutes and rules of said 
Court of Appeals. 

Dated: May 9, 1955. 

/s/ DAVID LIVINGSTON, 
Attorney for Petitioner 
Duly Verified. 
[Endorsed]: T.C.U.S. Filed May 11, 1955. 


[Title of Tax Court and Cause. | 


NOTICE OF FILING PETITION FOR 
REVIEW 


To the Chief Counsel, Internal Revenue Service, 
Washington, D. C., Attorney for Respondent: 


You Are Hereby Notified that on May 11, 1955, 
petitioner filed with the Clerk of the Tax Court of the 
United States at Washington, D. C., a petition for 
review by the United States Court of Appeals for 
the Ninth Circuit of the decision of said Tax Court 
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rendered on February 15, 1955, in the above en- 
titled case. Attached hereto is a copy of said Peti- 
tion for Review. 


Dated: May 11, 1955. 


/s/ DAVID LIVINGSTON, 
Attorney for Petitioner 


Affidavit of Service by Mail attached. 
[Endorsed]: T'.C.U.S. Filed May 13, 1955. 


[Title of Tax Court and Cause. ] 


CERTIFICATE 


I, Victor S. Mersch, Clerk of The Tax Court of 
the United States, do hereby certify that the fol- 
lowing documents, 1 to 13, inclusive, constitute and 
are all of the original papers and proceedings, in- 
cluding joint exhibits 1-A and 2-B attached to the 
Stipulation of Facts, Petitioner’s exhibits 3 through 
10 admitted in evidence, Respondent’s exhibits C 
through G and J admitted in evidenee, (H, I and 
K-M.F.I. and not left with the record) on file in my 
office as called for by the “Designation of Contents 
of Record on Review” and ‘Designation for Addi- 
tional Portions of Record on Review” in the pro- 
ceeding before The Tax Court of the United States 
entitled: “Weyl-Zuckerman & Company, Petitioner, 
vs. Commissioner of Internal Revenue, Respondent, 
Docket No. 45504”, and in which the petitioner in 
The Tax Court proceeding has initiated an appeal 
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as above numbered and entitled, together with a 
true copy of the docket entries in said Tax Court 
proceeding, as the same appear in the official docket 
book in my office. 


In testimony whereof, I hereunto set my hand and 
affix the seal of The Tax Court of the United States, 
at Washington, in the District of Columbia, this 
25th day of May, 1955. 


[Seal ] /s/ VICTOR 8. MERSCH, 
Clerk, The Tax Court of the 
United States 


The Tax Court of the United States 
Docket No. 43504 
WEYL-ZUCKERMAN & COMPANY, 


Petitioner, 
¥S. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


TRANSCRIPT OF PROCEEDINGS 
Room 421, Appraisers Building, 630 Sansome St., 
San Francisco, Calif., Thursday, March 18, 1954— 
10:15 am. 
(Met, pursuant to adjournment.) 


Before Honorable Arnold Raum, Judge. 


Appearances: David Livingston and Louis F. Di 
Resta, Russ Bldg., San Francisco, Calif., appear- 
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ing for Petitioner. Charles W. Nyquist (Honorable 
Daniel A. Taylor, Chief Counsel, Bureau of In- 
ternal Revenue, appearing on behalf of Respond- 
ent. [1*] 
=  * a Ff 
[Clerk’s Memo: Official report of proceedings 
before the Tax Court on March 17 and 18, 1954, 
consisting of 203 pages, beginning with the tes- 
timony of John Zuckerman at page 22, and ex- 
cluding the opening statements which precede 
the testimony. | 


Whereupon, 


JOHN ZUCKERMAN 


called as a witness for and on behalf of the Peti- 
tioner, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

The Clerk: Have a seat, sir, and state your name 
and address, please. 

The Witness: My name is John Zuckerman, ad- 
dress is 2308 Virginia Lane, Stockton, California. 

Q. (By Mr. Livingston): Were you a director 
of Weyl-Zuckerman and Company in the years 
1946 to—in the years 1941 to 1946? 

A. No, sir. 

Q. What connection did you have with Weyl- 
Zuckerman during that period ? 


* Page numbers appearing at top of page of original Reporter’s 


Transcript of Record. 
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(Testimony of John Zuekerman. ) 

A. 1 was farming superintendent and manager. 

Q. And did you have any official capacity with 
the [22] MeDonald Island Farms, Ltd. ? 

A. Yes, sir, I was director and president. 

Q. Are you famihar with the transaction which 
occurred on March 13, 1946, involving the purchase 
by Weyl-Zuckerman and Company, a corporation, 
from Holly Sugar Company, a corporation, of one- 
half of the outstanding capital stock of McDonald 


Island Farms, Ltd. ? A. Yes. 
Q@. Do you know the price of that steck war 
£216,620, was it not? A. Yes. 


Q. Do you know the source from which the 
money was obtained in order to pay that purehase 
price? 

A. Yes, it was borrowed from the Bank of 
America. 

Q. Was there any negotiation at that time for 
the—for obtaining a larger loan from the Bank of 
America or did those negotiations 


A. What was the date, Mr. Livingston ? 

@. March 13, 1946. &. “Wo. 

@. When did the negotiations initiate? 

A. Sometime after that. 

@. Can you tell me anything more definite as 


to the point of the time? 

A. Almost immediately after the Holly stock 
was acquired, [23] then I began negotiating with 
the Bank of Amermeca and also with the Prudential 
Life Insurance Company. 

Q@. Well, let's eliminate the first, the Prudential 


Commissioner of Internal Revenue 49 


(Testimony of John Zuckerman. ) 

Life Insurance Company. What happened in re- 
spect to those negotiations, were they terminated 
without result or what? Ay “Yes. 

Q. All right. Now as to the Bank of America, 
were those negotiations successful ? 

A. Yes, we borrowed $72,000. 

Q. And in order to borrow that $72,000 what 
was necessary to provide security ? 

A. Well, we had to give 

Mr. Nyquist: Objection, your Honor, to what is 
necessary; calling for a conclusion of a witness. He 
may not know what was necessary. 

Mr. Livingston: Well, may I put it this way, 
then: 

Q. (By Mr. Livingston): What did the Bank of 
America require as security ? 

A. They required a deed of trust on the entire 
6100 acres contained in McDonald Island. 

Q. Pardon me just a moment. Let me interrupt. 
When you say 6100 acres, that refers to both sides 
of McDonald Island? 

A. Yes, sir, tne entire. 

Q@. One side being called McDonald Tract? [24] 

A. That had 3400 acres. 

Q@. And the other side is called Henning Tract? 

A) Wes, Gre, that bas 2700 acres. 

Q. Now, you got as far as telling us they re- 
quired a deed of trust on that property. 

A. They required a deed of trust on the prop- 
erty. The required notes, naturally, and they re- 
quired that we discharge certain obligations, certain 


‘NU Weyl-Zuckerman & Company vs. 


(Testimony of John Zuckerman.) 

hens against the various parts of the island. They 
wanted one ownership and they wanted an agree- 
ment that should we make, in any one vear 

Mr. Nyquist: Objection, your Honor. If we are 
going to testify about the term of an agreement 
T should think the agreement itself is the best evi- 
dence. 

My. Livingston: J agree with counsel. We have a 
photostatic copy of the agreement itself. We will 
get that later on. 

Q. (By Mr. Livingston): Anyhow, they wanted 
some agreement with respect to cash payments, is 
that it? a! = Yesy'sir. 

Mr. Livingston: I am showing counsel now a 
deed of trust dated May 20th, 1946, MeDonald 
Island Farms, Ltd. 


Mr. Nyquist: Do you want me to take time to 
read it¥ [25] 


Mr. Livingston: Oh, no, I wouldn’t suggest that 


you do that, just at your convenience. After coun- 
sel has had an opportunity to examine that I will 
make my offer. 

Q. (By Mr. Livingston): Now, can vou tell me 
in Whose name this property was placed at that 
time ? 

A. McDonald Island Farms, Ltd. 

Q. And 


The Court: By “this property” you mean what? 


Mr. Livineston: The 


The Court: What does the witness mean ? 
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(Testimony of John Zuckerman.) 

Q. (By Mr. Livingston): Yes, what do you mean 
by the “property”? 

A. The entire island, McDonald Island, the 6100 
acres of land. 

The Court: That is both surface and subsurface 
rights? 

The Witness: No, your Honor. 

Mr. Livingston: No. 

The Court: You shouldn’t use such loose terms 
as “this property”; I don’t know what you mean 
bv that. 

Mr. Livingston: I intend to define it more ac- 
eurately. 

Q. (By Mr. Livingston): In whose name were 
the surface rights placed in [26] respect to Me- 
Donald Island or the McDonald Tract? 

A. May I ask at what time? 

Q. For the purpose of this transaction. 

A. MeDonald Island Farms, Ltd.? 

@. Yes, and from whom were the surface rights 
acquired, if any surface rights were so acquired at 
that time ? 

A. They were acquired from Weyl-Zuckerman 
and Company. 

Q. What portion of the surface rights were 
owned by Weyl-Zuckerman and Company at that 
time ? 

A. 2700 acres, which was the Henning Tract. 

Q. No, no. | mean, we are talking now, I think 
I have confused you—we are talking now about the 
surface rights of McDonald Tract. I think you have 
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(Testimony of John Zuckerman.) 

testimony thus far that the surface rights of Me- 
Donald Tract were embodied in a deed of trust to 
the Bank of America together with other property. 

& DihAt. wm meht. 

Q. Now, confining yourself to the surface rights 
on MeDonald Tract, I am asking you what portion 
of those rights at that time and prior to this trans- 
action of June 27th, 1946, were owned by Weyl- 
Zuckerman and Company? 

A. One-third was owned by Weyl-Zuckerman 
and Company. 

@. Now, what if any, interest in the surface 
rights did Zuckerman Potato Company, the part- 
nership, have in those? A. One-third. 

Q. And the other one-third still remained in the 
name [27] of MeDonald Island Farms, Ltd.? 

ih. = OS Sie: 

Q. That accounts for the three thirds, or the 
entire surface mghts on MeDonald Tract, is that 
correct ? A. Correct. 

@. And I believe you testified—strike that, 
please, 

Did Weyl-Zuckerman and Company, prior to this 
deed of trust, transfer its one-third of the surface 
rights to McDonald Farms, Ltd.? 

A. Yos, ar. 

Q. Did Zuckerman Potato Company, a partner- 
ship, make a similar transfer? A. Yes, sir. 

Q. <All right. Now, with reference to the other 
side of the island, that was called Henning Tract, 
is A. ' Yee 
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Q). that correct ? A. Yes, sir. 

Q. And prior to this transaction with the Bank 
of America, who was the owner of Henning Tract? 

A. Weyl-Zuekerman and Company. 

Q. And in order—did Weyl-Zuckerman and 
Company deed the property known as Henning 
Tract to MeDonald Island Farms, Ltd., so that Mc- 
Donald Island Farms, Ltd., could, in turn, hypo- 
theeate that property to the Bank of America? 

A. Yes, sir. 

Q. Now, the transaction involving the transfer 
of Henning Tract by Weyl-Zuckerman and Com- 
pany to McDonald Island Farms, Ltd., was there 
any differentiation to surface rights and to mineral 
nights? A. No, sir. 

Mr. Nyquist: May I have that question again? 
I didn’t quite get it. 


(The last question was read by the reporter. ) 

Mr. Nyquist: Your Honor, I object to that ques- 
tion as being vague and indefinite and unintelligible 
and I ask that the question and answer be stricken. 

Mr. Livingston: I will be glad to improve on it, 
if it is necessary. 

Mr. Nyquist: J don’t know what it means. 

Mr. Livingston: Well, the question means: did 
they transfer the property in its entirety—— 

The Court: Suppose you rephrase the question. 

Q. (By Mr. Livingston): When the transfer of 
Henning Tract was made to McDonald Farms, Ltd., 
from Weyl-Zuckerman and Company, was the prop- 
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erty transferred in its entirety or were mineral 
rights divorced from the surface rights? 

A. It was transferred in its entirety. 

Q. Now, can you state whether or not there were 
business [29] reasons for consolidating the two por- 
tions of the island into one portion ? 

Mr. Nyquist: Objection, your Honor. That calls 
for a conclusion of the witness and it is what this 
court is called upon to decide. If he has any reasons 
he wants to state that may be another matter, but 
as to what constitutes business reasons I think is 
the ultimate conelusion. 

Mr. Livingston: J will ask him then: 

Q. (By Mr. Livingston): Assuming that objee- 
tion to be sound, will you state what, if any, busi- 
ness reasons there were for that transaction ? 

Mr. Nyquist: I would hke to further ask that 
question be clarified as to whose reasons is he talk- 
ing about, this witness’s reasons, one corporation's 
reasons, another corporation’s reasons, or whose rea- 
sons are we talking about here? 

Mr. Livingston: Well, 1 assume it is the reasons 
that actuated the witness and his associates 1n con- 
nection with these transactions. 

The Court: You may ask him why it was done 
in the manner in which the transaction was handled. 

Mr. Livingston: I will adopt that question, if I 
may, vour Honor. 

@. (By Mx. Livingston): Why was this transae- 
tion, involving the transfer of [380] the property 
that you have deseribed to MeDonald Island Farms, 


wl 
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Ltd. handled in the manner in which it was handled ? 


A. Well, the reason that the property was all 
put in the name of McDonald Island Farms, there 
were two general classes of reasons, one was farm- 
ing reasons, the other was financial reasons, that 1s, 
relating to the financing of the purchase. The farm- 
ing reasons were that here were two large pieces of 
land being farmed side by side, they were both 
suitable for similar crops and it was far more eco- 
nomical to operate them as one unit than as two 
separate units. The reasons for this are, under 
mechanized farming, vou have to own a lot of 
mechanized equipment, men operating two sets of 
equipment, operating two separate machine shops 
which are very expensive with probably ten or fif- 
teen mechanics in each, meant keeping two complete 
sets of books, two sets of employees, it meant that 
any time one piece of equipment or more, or em- 
plovees from one side of this island crossed 
Wiskey Slough, which is the dividing line and 
worked on the other side, it all had to be accounted 
for, charge made to the other corporation, and in 
general, the bookkeeping process, the whole ac- 
counting process, the whole farming process, was 
far more costly under two ownerships than under 
one ownership. 


The Court: Was that the fact prior to the 
transfer of all the property to MeDonald, Ltd.? 


The Witness: Yes, sir. [31] 


The Court: You are not describing the hypo- 
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thetical situation, you are describing the facts as 
they existed ? 

The Witness: That 1s correct. 

My. Livingston: Maybe I would like to clarify 
the record, your Honor. Maybe we are thinking the 
same thing, vour Honor. As I understand it, the 
witness is describing the conditions that prevailed 
when two different owners are operating each of the 
two different sides of the island and the handicaps 
that are involved in that respect which could be 
overcome by single ownership; is that the impres- 
sion that vour Honor has? 

The Court: The reeord will speak for itself. 

Mr. Livingston: All right, then, let ame clarify it. 

The Court: You are not entitled to clarify any- 
thing yourself. You can adduce clarification from 
the witness. 

Mr. Livingston: My expression was ill-advised. 
Let me make an effort to have the witness clarify it. 

Q. (By Mr. Livingston): The conditions that 
vou have described, were they the conditions that 
prevailed at the time when the ownership of the 
McDonald side, as opposed to the Henning side, 
were in different persons? 

The Court: Well, he told me he was deseribing 
an actual situation and not a hypothetieal one. 

Q. (By Mr. Livingston): All right, now, what 
about the matter of planting erops? 

A. That was what I was coming to. Our main 
crops, our principal erops, and the crops that re- 
turn us the best revenue are potatoes. We like to 
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plant potatoes on the ground best suited for pota- 
toes. We like to plant soil building crops on ground 
we like to rest. If we preserve these as two separate 
entities we would have to have some proportion of 
potatoes on each side of the island, some proportion 
of soil building crops on each side of the island, 
whereas if we had them on one ownership, one 
operation, if the land on one side of the island were 
best suited to potatoes we could use that without 
regard to having to have some on each side. This 
was always also true of other crops. Now, you 
want 
@. Now, I think, will you go to the financial— 
vou mentioned the financial aspect, the advantage of 
single ownership ? 


A. Yes. In order to properly secure a loan in 
the amount of $720,000, which we needed to con- 
summate these various purchases 


The Court: What was it that you were purchas- 
ing? 
o | 


The Witness: Well, we were purchasing the 
2700 acres of the Henning Tract side from Weyl- 
Zuckerman and Company in the amount of three 
hundred and thirty—roughly 330,000. We were pur- 
chasing one-third of the surface rights. [33] 

The Court: By “we” you are speaking of Mce- 
Donald, Ltd.? 

The Witness: Yes, sir, of which—yes, 

The Court: Go on. 

The Witness: All right. We were purchasing one- 
third of the McDonald Tract from the Zuekerman 
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Potato Company, we were purchasing one-third of 
the MeDonald Tract from Weyl-Zuckerman and 
Company. Mav I go ahead? We were also obligated 
to pay off various hens and obligations against the 
land and in order to repay the bank the $216,000 
which had been borrowed from them to buy the 
McDonald stock from Holly Sugar Company that 
money also had to be raised and the aggregate 
amount that was necessary to earry through this 
entire action was very close to $720,000. 

Q. (By Mr. Livingston): Well, in answer to the 
Court’s question I don’t believe you mentioned the 
money that was necessary in order to buy the min- 
eral rights under MeDonald Tract from Holly 
Sugar Corporation. 

A. That is correct. That is an additional $120,- 
000. 

The Court: Well, there has been testimony about 
a Auckerman Potato Company. IT haven’t the re- 
motest idea of what the Zuekerman Potato Com- 
pany is, who they were, how they acquired any in- 
terest in the pertinent properties. 

You have got this record in a confused state. [34] 

Mr. Livingston: All I ean say, vour Honor, is 
I can't prove it all at onee. I realize that thus far 
the record does not disclose 

The Court: Well, if you intend to bring all these 
matters out in due course 

Mr. Livingston: I hope so. If I miss some of 
them vour Honor will certainly bring it to my at- 
tention. 
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The Court: Proceed. 

Mr. Livingston: As long as we are on that sub- 
ject now, let’s go to it. 

Q. (By Mr. Livingston): Who was the Zucker- 
man Potato Company ? 

A. Zuckerman Potato Company was a partner- 
ship made up of some of the principals and some 
of the employees of Weyl-Zuckerman and Com- 
pany, and my best recollection is that it was formed 
in 1940—hbee your pardon, ’42. It was formed for 
the purpose of farming leased lands in Stockton, 
in Oregon, and in Kern County, for the purpose of 
responding to the Government’s request that we 
produce this food production for the war effort. 

@. And then will you state why a separate part- 
nership was formed for the purpose of expanding 
the farming activity rather than have Weyl-Zucker- 
man and Company, which was the existing corpora- 
tion, do it? 

A. There were two main reasons. One is we 
wanted to [35] bring some of our employees into 
a position where they were participating in the 
profits of our farming operations which was very 
difficult to do under our corporate structure. The 
other and the more—the main reason, was that 
these farming activities embraced about three or 
four thousand acres which required a capital outlay 
of at least a million dollars, sometimes more, and 
a very hazardous and a—and a hazardous type of 
venture where one frost or one market upset could 
wipe the whole thing out. Under the tax strueture 
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that Weyl-Zuckerman and Company had everything 
they made over a very small amount would be sub- 
ject to excess profits tax and we stood no chance of 
profiting, and we stood a tremendous chance of 
losing everything that we had, and being completely 
wiped out. Therefore, when we decided to expand 
or, in responsc to the request, to expand, we did it 
in the form of this partnership rather than as 
Weyl-Zuckerman and Company. 

The Court: Well, how did part of this island get 
into the hands of the partnership ? 


The Witness: All right, sir 

Mr. Nyquist: That will be covered in the stipula- 
tion, vour Honor. 

The Court: Thank you very much. 

Mr. Livingston: I would hke, however, to explain 
it, if vour Honor please. The Court has inquired on 
the subject of how that happened. Now, the stipula- 
tion will provide us [386] with the date upon which 
that occurred, but [I think the stipulation will also 
disclose that Wevl-Zuekerman and Company, a cor- 
poration, was given an option by the Holly Sugar 
Corporation to purchase from Holly Sugar Cor- 
poration its one-third underwrited factional inter- 
est in the surface rights of MeDonald Traet. 

The Court: You understand that everything that 
you are saying is not evidence at all? 

Mr. Livingston: I realize that. 

The Court: T couldn’t possibly make any finding 
of fact on the basis of anything you are saving. 
if these matters are in the stipulation of fact, I 
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ean, of course, make a finding on it to the extent that 
you get testimony from this witness, I can make 
finding, but any statements that you make can 
not possibly be of any help other than merely to 
expand your opening statement of what vou expect 
to prove. 

Mr. Livingston: Well, I probably omitted some- 
thing. Will you read the beginning of my statement, 
please? I thought I referred it to the stipulation 
of faets. If I didn’t, IT would like to amend it. 

(Statement of counsel read by reporter.) 

@. (By Mr. Livingston): All right, now, the fact 
was, was it not, Mr. Zuckerman, that the option 
from the Holly Sugar Corporation to purchase the 
one-third interest in the surface rights of [387] Mc- 
Donald Island Tract was conferred on Weyl-Zuck- 
erman and Company ? A. Yes, sir. 

Q. Will you explain, please, why it was that the 
option, when exercised, was not exercised by Wey]- 
“Auckerman and Company but was exercised by this 
Zuckerman Potato partnership ? 

A. Yes. I—Zuckerman Potato Company, at that 
time, had the money to buy it with, to exercise the 
option, to pay Holly, and at that time Weyl-Zuck- 
erman was hard up and didn’t have the money. 
Therefore, that exercise was transferred to the 
Zuckerman Potato Company. 

Q. You mean that option was transferred ? 

A. Option, I beg your pardon. 

Q. To the partnership, and the partnership ex- 
ercised A. Yes 


62 Weyl-Zuckerman & Company vs. 


(Testimony of John Zuckerman.) 

Mr. Livingston: And, I think we have explained, 
if your Honor please, how the Zuckerman Potato 
Company acquired that one-third interest. 

Q. (By Mr. Livingston): All right. Will you 
kindly proceed and explain—proceed with your ex- 
planation of the reasons which existed at that time 
for eonsolidating the ownership of the surface 
rights on MeDonald and the ownership of Henning 
Tract into MeDonald Island Farms, Ltd.? I think 
you had covered all of [88] the farming aspects of 
it in your testimony and I would hke to ask you 
what, if any, connection the MeDonald_ history, 
financial history, had with the desirability of select- 
ing McDonald as the owner? 

Myr. Nyquist: Your Honor, I would like to ask 
that this be clarified at this time. This witness is 
obviously going to be asked a lot of questions about 
reasons. He was an officer of MeDonald Island 
Farms, he was not an officer of Wevl-Zuckerman 
and Company, Petitioner. Now, are we talking about 
his personal reasons, or whose reasons are we talk- 
ing about? I think the question should be clarified 
in this respect. In certain respects 1t might be sub- 
ject to objection and in this vague form it 1s hard 
to tell how objectionable the questions are. 

Ma. Livingston: J think the purpose of the ques- 
tion is to elicit facts from the witness. He has stated 
nothing but facts up to this moment in Jus explana- 
tion, and if necessary, I ean ask whether any facts 
in the history of MeDonald Island Farms, Ltd., 
which were related to or had connection with this 
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transaction and the vesting of title of the property 
heretofore described in MeDonald Island Farms, 
Ltd. 


Mr. Nyquist: Your Honor, a corporation, and we 
are dealing with corporations here, is an inanimate 
object which has no mind or reasons. Reasons are 
in people’s minds. When [39] we are talking about 
reasons here, 1 would like to know whose reasons. 
The witness is testifying to his personal reasons or 
the reasons in somebody else’s mind ? 


Mr. Livingston: He is about to testify to the 
facts. That is what I understand. That is the pur- 
pose of the question, what facts were there, and I 
will ask, Mr. Zuckerman, in giving vour testimony 
to confine yourself to facts of which vou have per- 
sonal knowledge, your connection with these com- 
panies. The witness has testified that he was a diree- 
tor and president of McDonald Island Farms, Ltd., 
that he was the manager of Weyl-Zuckerman and 
Company, so I think he is qualified from his con- 
nection with those two companies to—at least he is 
able to provide the court with some indication that 
the facts concerning which he testifies are those 


which he knows, and facts, after all, are the things 
which 


The Court: That is not the basis for the Govern- 
ment’s objection to vour question. The Government 
is objecting to your question on the ground it is so 
vague it doesn’t know whether it can be objected 
to or not. 
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Mr. Nyquist: Will you refine your question and 
make it more specific? 

Mr. Livingston: I will do so. I am afraid I will 
meet with another objection; however, we will cross 
that bridge when we meet it. [40] 

Q@. (By Mr. Livingston): What was the condi- 
tion of McDonald Island Farms, Ltd., with respect 
to excess profits credit? 

A. May I answer? McDonald Island Farms, Ltd. 
had built up an excess profits credit, or an excess 
profits base, of somewhat in excess of a hundred 
thousand dollars and—Well, that answers the ques- 
tion. 

My. Nyquist: May that be clarified as to time, 
please? 

My. Livingston: Go ahead; Mr. Nyquist would 
like vou to elarify that as to time. 

Mr. Nyquist: When? When are you speaking 
about ? 

The Witness: 1946. 


The Court: What do you mean it had built up 
in 1946? Are you speaking about a carry over from 
prior years? 

The Witness: If am talking about it had an ex- 
cess profits base of somewhere in excess of a hun- 
dred thousand dollars. 

The Court: And that base was more than the 
company needed to absorb its current income ? 

The Witness: No, su, I just said they had the 
base. 


wl 


Commissioner of Internal Revenue 0. 


(Testimony of John Zuckerman. ) 

The Court: All right. It is not a very meaning- 
ful statement to me yet. 

The Witness: Well, may I say why it is re- 
levant? We wanted to keep this MeDonald Island 
Farms corporation in [41] existence for several rea- 
sons: it had an excess profits tax base which we 
didn’t want to lose; it had a potato acreage allot- 
ment which we didn’t want to lose; it had a wheat 
allotment base; it had a history ina great many fields 
that would have been lost had that corporation gone 
out of farming existence. The reason we transferred 
all that property to McDonald Island Farms, Ltd. 
rather than some other corporation was to preserve 
all those things that McDonald Island Farms, Ltd., 
owned by virtue of its existence. 


Q. (By Mr. Livingston): But, Mr. Zuckerman, 
the Court doesn’t apparently understand why these 
factors were of a value, unless I misunderstood. 

A. They were profitable to the owners and to the 
stockholders of the corporation. 


Q. Why were there any reasons for that? For 
example, take this allotment, acreage allotment, 
what was the value of that to a corporation insofar 
as its future operations were concerned 2 

A. Well, at the time there was the price sypport 
program in existence whereby the Federal Govern- 
ment was supporting the price of potatoes. In order 
to meet with that price support program you had 
to keep your acreage within an allotment given by 
the Government to you. In order to have an allot- 
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ment vou had to have a history, and McDonald 
Island [42] Farms, Ltd. had a history. 

Q. All might. Now, what about the credit stand- 
ing of MeDonald Island Farms, Ltd., what facts 
existed in that respect ? 

A. It had a very good reputation. During the 
time that there was a joint ownership of Holly 
Sugar Company and Weyl-Zuckerman and Com- 
pany and MeDonald Island Farms, Ltd., their bills 
were always paid promptly, their discounts were 
taken at the time when that corporation was jointly 
entered into in 1931 by the two companies there had 
been an outstanding bond issue of some 340,000, 
those bonds had all been called in and paid off— 
most of them, that is, had been called in and paid 
off at par plus and in financial circles, MeDonald 
Island Farms, Ltd. had a very fine credit rating 
which was not true of Weyl-Zuckerman and Com- 
pany. They had been in financial difficulties from 
time to time. 

Q. Now, what about the condition with respect 
to the mineral rights on the two portions of the 
island? What were the facts in that regard and 
what part did they play in maintaining or pre- 
serving two independent owners of the separate 
portions of the island? 

A. There were certain provisions in our—I say 
“our” meaning both McDonald Island Farms, Ltd. 
and Weyl-Zuekerman and Company—leases with 
the Standard Oil Company calling for offset prac- 
[43] 


tices and 
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Q@. You mean by that the drilling of offset wells? 

A. The drilling of offset wells under certain 
circumstances which are common to almost all min- 
eral leases and it was our feeling that we would 
weaken that position, our position to ask for offsets 
if there was only one corporation their holding one 
thing, and if we extended our position as regards 
the Standard Oil Company by having these leases 
in the hands of the certain corporations. 

Q. What about the ownership of equipment at 
that time, which of the two corporations owned the 
bulk of the equipment ? 

A. MeDonald Island Farms, Ltd. 

Q. And—— 

The Court: You are speaking of farming equip- 
ment now? 

Mr. Livingston: Yes, sir. 

The Witness: Yes. 

Mr. Livingston: Farming equipment. 

The Witness: There was a 

Q. (By Mr. Livingston): At that time, will you 
state what farming—in what farming operations 
Weyl-Zuckerman and Company was engaged out- 
side of the State of California? 

A. Yes, we were farming—Weyl-Zuckerman and 
Company was farming in Klamath County in Ore- 
gon, they were also farming and had been farming 
since 1944 in Iron County, Utah, [44] and a large 
4,000-acre ranch we were developing, we were spend- 
ing a considerable amount of money in development 
of this. 
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The Court: When you say “we” were you an 
officer of Weyl-Zuckerman and Company at the 
time ? 

The Witness: It is rather difficult for me to dif- 
ferentiate at this time because I was managing 
both companies, that 1s why I[ say “we”. 

The Court: I see. 

@. (By Ma. Livingston): What was the nature 
of this venture in Utah, was it a proved venture or 
was it still experimental ? 

A. Well, it was a Inghly speculative venture. 
We went into the desert in the Escalante Valley, 
we cleared a lot of sage, cleared wells where no one 
had cleared before, and we were in a highly speeu- 
lative venture there and spending a lot of money. 

@. What connection did that have in the desir- 
ability keeping from out of state activities divoreed 
from the in state activities ? 

A. Well, two instanees. One is we didn’t want to 
confuse the bookkeeping between the two. We 
wanted to keep the farming separate. The other was 
that we didn’t want our—the MeDonald Island 
property im Stockton to be jeopardized by possible 
losses that night take place in Utah and Oregon. 

Q. Now, during—let’s go back a little if you 
cont mind. 

During the period while Holly Sugar Corpora- 
tion owned a one-half, one-half of the outstanding 
shares of MeDonald Island Farms, Ltd., were the 
farming operations on MeDonald Island side, the 
MeDonald Tract side, carried on independently of 
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the farming operation on the Weyl-Zuckerman 
side ? A, Yes. 

The Court: Did Weyl-Zuckerman have separate 
farming equipment ? 

The Witness: Yes. 

The Court: On the island? 

The Witness: Yes, sir. 

The Court: And MeDonald, Ltd. had _ separ- 
ate—— 

The Witness: Yes. 

The Court: (Continuing) ——-farming equipment ? 

The Witness: Yes. 

Q. (By Mr. Livingston): Now, what was the re- 
lation—what were the relations between Weyl-Zuck- 
erman and Company and Holly Sugar Corporation 
with respect to the operations on the McDonald 
Tract ? 

The Court: As of what time? 

Q. (By Mr. Livingston): As of the period from 
the date of the acquisition [46] of the shares of 
stock by the two companies which—or their pre- 
decessors which, I believe, was in 1934, 1934 until 
the date upon which Weyl-Zuckerman and Com- 
pany purchased the one half—one half of the shares 
from Holly Sugar Corporation in 19—on March 
13th, 1946, which is the period of approximately 
twelve years? 

A. Well, in a general way, they were very good 
up until some time in 1938 when McDonald Island 
Farms, Ltd. was in some financial diffieulty and 
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was making its financial arrangements for the fol- 
lowing year. 

Mr. Rapetti, who was the manager of Holly Sugar 
Company and with whom Weyl-Zuckerman and 
Company had had all their dealing, was in Honolulu 
at the time and we had to deal with some other 
members of the company and we were given very 
cavalier treatment. They made it very difficult for 
us to secure financing, they threw a lot of difficulties 
in our way and that was not rectified until Mr. 
Rapetti returned and again took over the connec- 
tions that we had with them. 

I would say that from about 1939 up until 1941 
or so they were good relations with Holly Sugar 
Company and continued that way up until the time 
that Mr. Rapetti resigned from the Holly Sugar 
Corporation. After that time our relations with the 
Holly Sugar Company were very strained. They 
wanted to plant sugar beets; we wanted to plant 
potatoes. They wanted to do many things which we 
did not want to do, and we had lots [47] of argu- 
ments and ultimately culminated in a complete stale- 
mate where we were unable to elect a board of 
directors in, I believe, I think that vear was—well, 
T can’t remember whether it was 743 or ‘44. 

Q. You mentioned in one year you were having 
a little difficulty mm finaneing MeDonald ? 

A. That is correct. 

@. Anda httle while ago you told us MeDonald’s 
history in eredit standing was better than Zuck- 
erman’s. &. That 1s.corrett. 
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Q. Can you explain the apparent conflict in those 
two statements ? 

A. Well, only that it took the cooperation of the 
two companies in this year 1938, when we had had 
closest—my recollection is again, this is eighteen 
years ago, that Weyl-Zuckerman and Company and 
Holly Sugar Company were called upon that year 
by the Citizens Bank with whom we were dealing, 
to guarantee the borrowings of McDonald Island 
Farms, Ltd., in order to get the money to plant 
their crops and that Weyl-Zuckerman and Com- 
pany was willing to guarantee this loan and that the 
Holly Sugar Corporation was keeping a second deed 
of trust on the property in return for their guar- 
antee on the note and also a bonus payment of 
$10,000 and that we called difficulties. 

Q. Is it a fact, then, that this was only a tem- 
porary [48] situation ? A. Yes. 

Q. <As far as McDonald A. Wes, Sur, 

Q. Farms, Ltd. was coneerned ? 

A. »¥@s, sik. 

Q. Well, your last testimony raised another 
point that I think I would like to clarify. That is, 
you speak of borrowing the money for crops. Will 
you kindly explain whether in the farming industry 
that is a customary financial operation? 

A. Well, yes, it is. Under large-scale farming 
where all of your money goes into the ground in 
springtime and stays there until the fall when the 
harvest begins, it is customary all over the West 
with large and small farming operations to borrow 
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the amount of money that you need during that 
period from a bank. 

Q. In other words, it is 

A. Most companies do not have enough working 
eapital to carry them through the year without 
any borrowing. 

Mr. Livingston: That is what I had in mind. 

Your Honor, I see it is after 12, and would this 
be a convenient time for a recess or shall we go 
ahead ? 

The Court: Do you wish the noon recess at this 
time ? 


Mr. Livingston: JI would suggest that, because 
by [49] this time that stipulation should be ready 
and I think we should diseuss—examine it, at least, 
before we leave the building. 

Mr. Nyquist: I would think, your Honor, it 
might be another half hour before that might be 
ready. It is about a four-page typing job. I think 
if we could go on for another half-hour our stipula- 
tion would be in shape. 

The Court: Off the record. 

(Discussion off the record.) 

The Court: I think I will eall a noon recess until 
a quarter to 2. 

(Whereupon, at 12:15 p.m, & Teeess Was 
taken until 1:45 p.m. of the same day.) [50] 

Mr. Nyquist: Your Honor, before the examina- 
tion of the witness resumes, [ would like, at this 
time, to offer a stipulation of facets together with 
the two returns that are attached as exhibits thereto. 
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The Court: The stipulation and exhibits will be 
received. 

Whereupon, John Zuckerman resumed his testi- 
mony as follows: 


Direct Examination—(Resumed) 


©. (By Mr. Livingston): Directing your atten- 
tion, Mr. Zuckerman, to the dividend which was de- 
elared from MeDonald Island Farms, Ltd., with 
respect to the surface rights, will you state whether 
Holly Sugar Corporation or Weyl-Zuckerman and 
Company demanded that declaration of dividend? 

A. It was Holly Sugar Company. 

Q. And will you state what steps were taken by 
Weyl-Zuckerman and Company to protect itself 
against the possible unfavorable consequences of the 
declaration of that dividend? 

A. Well, as a condition to agreeing to the dec- 
laration of the dividend the Weyl-Zuckerman Com- 
pany representatives on the McDonald Island 
Farms, Lid. board of directors would not agree to 
the declaration of the dividend until the Holly 
Sugar Company had given to Weyl-Zuckerman and 
Company an option [51] to purchase the lien cov- 
ered by that dividend. 

Q. What was the situation with respect to the 
declaration of dividend or the proposed declaration 
of dividend of mineral rights under the McDonald 
Tract? Who was the one that urged that? 


The Court: Now, there, just a moment. There 
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have been several dividends involved in this matter 
and I would lke 


Mr. Livingston: You are right. 

The Court: Just a moment. I would lke the 
record to be perfectly clear as to just what the 
testimony is about. Now, when you spoke of Holly, 
of the demands of Holly, were vou speaking of the 
dividend of Angust 11, 1948, the one that is dealt 
with in paragraph V of the stipulation? 

Mr. Livingston: Of the surface nghts. 

The Witness: Yes, sir. 

The Court: That is not the dividend that is 
before us in this litigation, though ? 

Mr. Livingston: No, your Honor. 

The Court: That is a dividend that took place 
three years earlier ? 

The Witness: That is correct. 

The Court: What has that got to do with this 
case? 

Mr. Livingston: It has this to do with it, if your 
Honor please, [ deem it 1s valuable for me to show 
that good [52] faith of these transactions from 
their very ineeption. In other words, T want to show 
that this is a genuine business transaction that was 
responsible for the condition that prevailed when 
we reached 1946. It may be somewhat 

The Court: Well, you go ahead. 

Mr. Livingston: Yes. Let’s see, withdraw that 
last question. Your Honor’s eriticism is sound. 

The Court: Well, I was just inquiring, I am not 
eriticizing. 


=~] 
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Mr. Livingston: Well, the inquiry is correct be- 
eause I had not identified it. 

I am talking now of the dividend of mineral 
rights on the McDonald Tract that was made one- 
half to the Holly Sugar Corporation and one-half 
to Weyl-Zuckerman and Company, and for your 
Honor’s information, that appears in paragraph VI 
of the stipulation, the transaction is under date of 
March 13th, 1946, and I will ask the same question 
about that dividend. 

Q. (By Mr. Livingston): Who was it that in- 
sisted upon it? 

A. It was the Holly Sugar representatives on 
the McDonald board of directors. 

Mr. Livingston: Now, if your Honor please, I 
would like to introduce in evidence, but I think we 
can sinplify the matter for the purpose of the ree- 
ord, the minutes of MeDonald Island Farms, insofar 
as they disclose the development [53] of the trans- 
actions which eventually led to the declaration of 
the mineral right dividend. In other words, I don’t 
want to have this evidence depend solely upon the 
testimony of a witness. The record itself demon- 
strates these facts upon which I rely, and J have 
shown these to Mr. Nyquist, and I think if we can 
simply read into the record certain portions of the 
minutes it will suffice. 

Now, my suggestion is that we begin with the 
minutes of January 22nd, 1946, of the board of 
directors of McDonald Island Farms, Ltd., and I 
read the following :—— 
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The Court: Well, wait a minute, before you do 
that, is there any objection on the part of the Gov- 
ernment to including portions of the minutes in the 
record here ? 

Mr. Nyquist: Well, your Honor, here I object 
to the time that is being consumed by a lot of back- 
eround material here that isn’t really in contro- 
versy. The facts of the dividend and the subsequent 
option are stipulated and this witness has testified 
and this is cumulative on a point that really doesn’t 
seem to be in dispute. 

Mr. Livingston: J think counsel overlooks one 
aspect of it. 

The Court: Well, apart from your position that 
it is cumulative, 1s there any other objection to it? 

Mr. Nyquist: No objection to the minutes, your 
Honor. [54] 

The Court: Then why don’t you present the 
minutes in evidence rather than read them into the 
record ? 

My. Livingston: Then it isn’t neeessary that the 
record 

The Court: We can’t, as a practical matter. If 
you mark the portions you want in, I think we can 
have the Reporter incorporate them in the tran- 


script. 

Mr. Livingston: That is what I was about to sug- 
gest. | didn’t want to read the entire paragraph but 
merely to identify the particular paragraph on the 
page on which it appears. 

Mr. Nyquist: Your Honor, I will stipulate that 
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if he turns the minute book over to the Reporter 
that there may be incorporated in the transeript 
the indicated paragraphs from the minutes of the 
particular meeting that we are referring to here. 

The Court: Well, under those circumstances there 
may be inserted in the transcript, at this point, 
those portions of the minute book which counsel for 
Petitioner will identify and make available to the 
Reporter. 

Mr. Nyquist: I request that he identify them 
by date, at the present time. 

The Court: Will you so identify them? 

Mr. Livingston: Minutes of the meeting of Jan- 
uary 22nd, 1946, those paragraphs appearing on 
page 45 of the [55] record, paragraphs 2, 3, 4, and 5: 

(Whereupon the following was copied into 
the record as though read.) 

“The President thereupon called for a discussion 
of the second request made by Shareholder Holly 
Sugar Corporation at said annual meeting of the 
Shareholders, held on January 21, 1946, that there 
be declared a dividend in kind of the mineral rights 
and royalties owned by the corporation on MeDon- 
ald Island in San Joaquin County, California. 
After discussion by the Directors, the following 
Resolution, proposed by Director M. Zuckerman, 
was unanimously adopted: 

“*Whereas Shareholder Holly Sugar Corpora- 
tion, at the regular meeting of the shareholders 
held on January 21, 1946 at the office of this cor- 
poration, requested that this Board of Directors 
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declare a dividend in kind to the shareholders of 
the corporation of the mineral rights and royalties 
owned by the corporation on McDonald Island in 
San Joaquin County, California, and 

‘**Whereas this Board of Directors has fully 
considered such request of said shareholder, and 
believes that a dividend in kind at this time of the 
mineral mghts and royalties might not be for the 
best interests of the corporation and its share- 
holders, [56] 

“ ‘Now, therefore, be it resolved, that no action 
be taken at this time with reference to said request 
of Shareholder Holly Sugar Corporation for a divi- 
dend in kind of the mineral mghts and royalties 
owned by the corporation on MeDonald Island in 
San Joaquin County, California, and that the same 
be retained by the corporation until such time in 
the future when this Board of Directors may deem 
it advantageous and for the best interests of the 
corporation and its shareholders that such dividend 
be declared’.” 

Minutes of the meeting of Mareh 8th, 1946, the 
portion of those minutes appearing on page 953, 
paragraph 9: 

(Whereupon the following was copied into 
the record as though read.) 

“The President then informed the Directors that 
Shareholder Holly Sugar Corporation, had again 
requested of the Directors that a dividend in kind 
to the shareholders, be declared out of the earned 
surplus of the corporation, consisting of the min- 
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erals, mineral rights, royalties and royalty rights 
owned by the corporation on the McDonald Tract, 
MeDonald Island, San Joaquin County, California, 
and that if such a dividend in kind were to be de- 
elared by the Directors of this corporation, the 
same might be subject to the Corporate Securities 
Act of the State of California and require a Permit 
from the [57] Commissioner of Corporations of the 
State of California. Upon motion of E. L. Dana, 
seconded by W. H. Ziegler and unanimously car- 
ried, the following Resolution was adopted, To-wit:” 

And finally, the minutes of March 13th, 1946, on 
page 69, the third paragraph, beginning with the 
words, ‘“The President thereupon announced * * *” 
and the fourth paragraph: 

(Whereupon the following was copied into 
the record as though read.) 

“The President thereupon announced that share- 
holder, Holly Sugar Corporation, had renewed its 
request to this Board of Directors, originally made 
on January 21, 1946, that there be declared a divi- 
dend in kind of the minerals, mineral substances, 
mineral interests, ores, oi], gas, asphaltum and other 
hydrocarbons on McDonald Tract, MeDonald Is- 
land, San Joaquin County, California, and royalties, 
royalty rights and proceeds therefrom, including 
rights, interests and estates, under and by virtue 
of a Lease and supplemental Agreements hereto- 
fore executed by this corporation with The Stan- 
dard Oil Company of California, a corporation. 

“The President then advised the Directors that 
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pursuant to the Resolution of this Board of Direc- 
tors, duly passed at a special meeting of the 8th 
day of March, 1946, the President and Secretary 
had caused to be filed [58] with the Commissioner 
of Corporations of the State of California an Apph- 
eation for a Permit to declare such dividend in 
kind of said minerals, mineral rights and royalties, 
and that on the 11th day of March, 1946, a Permit 
approving such dividend in kind was issued by 
said Corporation Commissioner.” 

Mr. Livingston: That is all I will put in. I will 
put in some pages here so we ean identify it easily. 
Now, I offer in evidence, if the Court please, the 
deed of trust 


Mr. Nyquist: Wait a minute. 


Mr.Livingston: Pardon me. Did you want to say 
something ? 

Mr. Nyquist: I just wanted to check on that 
last page you identified here. I presume that re- 
lates solely to the dividend im kind, is that correct? 

Mr. Livingston: Yes. 

Mr. Nyquist: Very well. 

Mr. Livingston: The deed of trust dated May 20, 
1946, the MeDonald Island Farms, Ltd. to Corpora- 
tion of America, Trustee, and Bank of America Na- 
tional Trust and Savings Association as beneficiary. 
Counsel has seen this and has agreed that I may 
use it. And, in connection with that 


— 


The Court: Just a moment. 


Mr. Livingston: T beg your pardon? [59] 
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Mr. Nyquist: No objection to that, your Honor. 

The Court: Be admitted. 

The Clerk: No. 3. 

Mr. Livingston: And in connection with that, a 
letter signed by McDonald Island Farms, Ltd., dated 
June 15th, 1946, addressed to the Bank of America 
showing the aeceptance by the Vice President of 
the Bank of America. That likewise has been ex- 
hibited to counsel. 

Mr. Nyquist: No objection, your Honor. 

The Court: Be admitted. 

The Clerk: Exhibit 4. 

(The deed and letter were marked and re- 
ceived in evidence as Protestant’s Exhibits Nos. 
3 and 4.) 

The Court: Now, what property is covered by 

Exhibit 3? 


Mr. Livineston: Exhibit 3 covers 


The Court: In your view? 
Mr. Livingston: Beg pardon? 
The Court: In your view? 
Mr. Livingston: It covers all of the surface 
rights of the MeDonald Tract, all of the surface 
rights of Henning Tract. Your Honor will find 


The Court: Any subsurfaee rights? 

Mr. Livingston: None at all, your Honor. Your 
Honor will find they are specifically excepted. 

Q. (By Mr. Livingston): Now, referring to the 
subject matter of the Court’s [60] last comment, 
inquiry, will you explain the facts with respect to 
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the exclusion of the mineral rights from the deed 
of trust ? 

Mr. Nyquist: Your Honor, I request that that 
question be clarified, “Will you explain the facts.” 
If he is to state the facts—— 

Q. (By Mr. Livingston): All right, state the 

Mr. Nyquist: I don’t know what he means by 
way of explanation of facts. 

Mr. Livingston: Withdraw that question. 

@. (By Mr. Livingston): State what facts 
there were at the time of that transaction leading 
up to the exelusion of the mineral rights from the 
deed of trust ? 

A. Well, this deed of trust was given by Me- 
Donald Island Farms, Ltd., who did not own the 
mineral rights to the MeDonald Tract. They spe- 
cifically excluded the mineral mghts which under- 
lay the Henning Tract, even though they owned 
them, beeause that was the eondition under which 
the loan arrangement with the Bank of America 
had been made. 

Q. And what, if any, were the reasons for ar- 
ranging that the mineral rights on the Henning 
Tract were not to be transferred in trust as security 
for this Bank of America loan? 

Mr. Nyquist: I ask that we again specify whose 
[61] reasons? 

Q. (By Mr. Livingston): The reasons of the 
corporation that is involved. That is, McDonald 
Island Farms. 

A. They wanted the income. 
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Q. What do you mean by that, ‘‘they wanted 
the income ?”’ 

A. From the gas, oil there that was going to be 
produced. There was income coming from it and 
they wanted the income. 

Q. Now, in the month of June, 1946, were there 
any conversations with the Standard Oil Company 
or any representative of the Standard Oil Com- 
pany or the Pacific Oil Company or any represen- 
tative of the Pacific Oil Company with respect to 
a sale of mineral mghts? 

A. ‘There were none by us. 

@. And had there, at any time prior to that, 
been a—Strike that, please. 

Was there a conversation in November, 1945, on 
that subject? A. Yes. 

@. Was there any conversation at any time after 
November, 1945 on that subject and prior to June 
27th, 1946? &. Wo, sir. 

@. And will you state what was said in the con- 
versation of November, 1945, in substance? [62] 

A. Well, to the best of my recollection, Mr. 
Schroeder. 

Q. Who is Mr. Schroeder? 

A. Head of the Land and Lease Department of 
the Standard Oil Company, made an offer to either 
my father or me or both of us, I ean’t remember 
which, in which he said that they would be willing 
to purchase the entire rights, mineral rights, that 
is both under the Henning Tract lease and the Me- 
Donald lease in the amount of $500,000. 
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Q. And what answer was given to that? 

A. We told him that we did not own the mineral 
rights in their entirety, and if we did we wouldn’t 
want to sell them. 

Q. Now, was there a conversation on the sub- 
ject of purchasing the mineral rights after June 
27th, 1946? 

A. Well, I don’t know of any. I understand 
there was, but I wasn’t a part of them. 

@. At all events, will you state what was the 
situation between the Standard Oil Company and 
McDonald Island Farms, Ltd. and Weyl-Zucker- 
man and Company in the months of June, July, 
and August, 1946? 

A. Well, there was a condition of extreme en- 
mity. 

Q. Will you explain—give us the facets in that 
regard, please? 

A. Yes. The percentage of the production from 
the entire MeDonald gas field that was being paid 
was being paid [63] under what the Standard O11 
Company calls a rateable tax plan. 

I would like to explain, for the purpose of clar- 
ity, that in this gas field there were other people, 
property involved than McDonald Island Farms 
and Weyl-Zueckerman and Company. There were 
two leases, the Mayberri and the Iden lease. 

Q. Well, clarify that even further, if you don't 
mind. Explain what you mean by a gas field and 
the participation of these four different entities in 
the production of that field ? 
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A. Well, I am no geologist, but the entire area 
there from which gas was being produced was called 
the MeDonald Gas Field or the McDonald Field. 
Part of that, according to the Standard Oil, under- 
lay the McDonald Tract, part of it underlay Hen- 
ning Tract, part of it underlay Wiskey Slough, and 
part of it underlay the land of the property held 
under the Mayberri and the Ilden community lease 
and they were producing wells under each of these 
properties and the Standard Oi] agreed to pay each 
person their fair and equitable share. 

Q. You say they were producing wells on each 
of these four parcels? 

A. Wes,sir. 

Q. Were those producing wells drawing off gas 
that was held in common under all four pieces of 
property ? A. Yes. [64] 

Q. Then the problem, as I understand it, was 
—correct me if I am wrong—to determine the cor- 
rect allotment to be paid for the four different land 
owners for gas that was so produced ? 

A. That 1s correct. 

Q. Go on. 

A. That they did under what they called the 
rateable tax plan and at the inception of the pro- 
duction of the field, which was in 7387 or ’38, they 
assigned a certain percentage of this income to 
Weyl-Zuckerman and Company, a certain percent- 
age to McDonald, and a certain percentage to May- 
berri, and a certain percentage to Iden. 

After that time they steadily diminished the per- 


86 Weyl-Zuckerman & Company vs. 


(Testimony of John Zuckerman. ) 

centage paid to Weyl-Zuckerman and Company and 
increased the percentage, at various times, paid to 
elther Mayberri and Ilden. Weyl-Zuckerman and 
Company objected strenously to that throughout be- 
cause it was under a very nebulous plan. It was 
based on two things. One, as I have stated, with 
relation to the area underlying the properties, the 
other with what they called a productivity or the 
producibility of the wells. That, I have no concep- 
tion of what that means, but those were the fac- 
tors that they said were involved. 

Consequently, whereas they started off paying 
Weyl-Zuckerman and Company a twenty-four and 
some fraction—may I refer to some papers I have 
here, vour Honor, that have [65] these particular 
firures? 

The Court: You may refresh your recollection. 

Mr. Nyquist: Your Honor, af it will help to 
expedite this, I will stipulate there was a dispute 
between petitioner and Standard Oi] about the 
allocation of gas to be taken from these various 
stations. 

Mr. Livingston: I aeeept the stipulation as to 
that. 

Now, then, is counsel willing to stipulate as to 
another souree of controversy hetween the Stan- 
dard Oil Company and Weyl-Zuckerman and Com- 
pany and also MeDonald Island Farms which 
involved the obligation of the Standard Oil Com- 
pany to drill offset wells? Are you in a position to 
stipulate on that? 
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Mr. Nyquist: Yes, there was a dispute there. I 
will so stipulate. 

Mr. Livingston: And the fact is—Let’s see if 
the stipulation encompasses 

The Court: Have you fixed the time of this so- 
called dispute? 

Mr. Livingston: Will you help us in that respect ? 

The Witness: This was continuously, but more 
particularly in *46 when we were threatening to 
sue the Standard Oil Company. 

Mr. Livingston: All right, and then let us [66] 
stipulate, if we may, that this controversy existed 
in the year 1946, controversy being that the Stan- 
dard Oil Company had drilled on the Mayberri 
property, what was known as Mayberri Well No. 2. 


Mr. Nyquist: I am not prepared to stipulate to 
all of these details. I am just stipulating that there 
was a dispute that gives you your background, 
doesn’t it? 

Mr. Livingston: It does, and I appreciate it. 

@ (By “Mr. Livingston): Isn’t it a Tact that 
the Standard Oil Company had drilled a well on 
the Mayberri property which is known as Mayberri 
No. 2? &. * Ves. 

Q. All right. Now, what was the location of that 
well with respect to the property line? 

A. It was so close to the property line that we 
felt that there was an offset well should be drilled, 
eertainly on the McDonald Tract and possibly on 
the Henning Tract. 
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@. And did you make those representations to 
the Standard Oil Company? A. Yes, sir. 

Q. What did the Standard Oil Company do 
about it? 

A. Well, they returned me a map, Mr. Schroeder 
again sent me a letter saying that this map repre- 
sented the distances and he showed on the may that 
the Mayberri well was 800 feet [67] from the near- 
est boundary of the McDonald property and 1400 
feet from the nearest boundary of the Henning 
property; also hired an independent engineer and 
had him make surveys and found these distances 
were much less, and at that time, which IT think was 
August or September or October of 1946, we began 
to prepare a case to sue the Standard Oil Company 
to foree them to live up to their contractural obli- 


gations. 

Q. And specifically, to drive an offset well 
where ? A. On the MeDonald Tract. 

© Yes. 


The Court: And will you fix the time again, 
please, for that? 

The Witness: Well, sir, 1t was in August or Sep- 
tember or October of 1946 and I think it was in all 
of those months; by which J mean J was confer- 
rine with attorneys, I was having measurements 
made, T was doing a great number of things that 
required time during those three or four months, 
and some of the communication about the distances 
took place as early as, I believe, April of 1946. 

Q. (By Mr. Livingston): Now, then, was there 
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an offer made or a conversation in the month of 
December, 1946, on the subject of the prospective 
lawsuit and of the possibility of a sale to avoid a 
lawsuit ? A. « Yosr [68] 

Q. And who participated in that conversation ? 

A. George Schroeder and I. 

Q. And ean you recall where that conversation 
took place? 

A. In Mr. Schroeder’s office in the Standard Oil 
Building, in San Francisco. 

Q. Now, can vou give us the substance of the 
conversation insofar as it related to this prospee- 
tive lawsuit and the possibility of sale? 

A. The only substanee that I can remember is 
that I told him that we would rather settle the mat- 
ter amicably rather than go to the expense and the 
trouble and bother of a lawsuit. 

Q. And what did he say? 

A. He then suggested that they might talk pur- 
chase of the entire field. I said that that would be 
perfectly satisfactory, and then he said that they 
would not now offer $500,000, that they had offered 
it the previous November because there had been 
royalties paid in the interim, and I said that 500,- 
000 was way too low, anyway, and that it should 
be raised, and he said to how much, and I said, 
$650,000, and he said that he would take the mat- 
ter up with his superiors on that basis, $650,000 
for the entire field that underlay McDonald Tsland. 
That is both the McDonald Tract and the Henning 
Tract. 
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In other words, it would be a lump sum purchase 
so there were other things discussed, I don’t re- 
member all of them, but this was the substance of 
that diseussion. [69] 

The Court: In what capacity were you negotiat- 
ing with Mr. Schroeder? 

The Witness: Well, the representative of our 
stockholders. 

The Court: By ‘‘our” vou mean whose? 

The Witness: I don’t understand that question, 
sir. 

The Court: Well, we have got both corporations 
involved here. We have got Weyl-Zuckerman and 
Company, we have got McDonald Island Farms, 
[linge 

The Witness: Well, I was Weyl-Zuekerman and 
Company's representative. 

The Court: You were Weyl-ZGuckerman’s? The 
record may show this, but I—it has been shown in 
testimony, my recollection is not very good at this 
point, but were vou an officer of Wevl-Zuckerman 
as well as in McDonald? 

The Witness: I was the manager. 

The Court: Of both of them? 

The Witness: I was the president of McDonald 
Island Farms and the manager of—I did every- 
thing. Ly ¢asi’t 

Q. (By Mr. Livingston): Well, the manager of 
what? 

A. Weyl-Zuckerman and also the manager of 
MeDonald Island Farms. 
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Q. Well, to clarify it for the Court, let’s analyze 
that a little further. [70] 

As manager of the Weyl-Zuckerman and Com- 
pany you were operating the Utah and Oregon 
farming endeavors of that company ? 

A. Yes, sir. Yes, sir. 

Q. Is that right? A. Yes. 

Mr. Nyquist: Your Honor, this is a point on 
which I don’t think we should have leading ques- 
tions. 

Mr. Livingston: Well, I think it is already in 
evidence, your Honor. I just want to pinpoint it. 
However, I won’t ask the leading questions. 

Q. (By Mr. Livingston): In your position as 
manager of McDonald Island Farms, what were 
you actually doing? 

A. J was running the company. 

Q. But explain to the Court what the company’s 
activities were? 

A. It was farming. I was out supervising the 
farming, the planting, the harvesting of the crops, 
and everything that goes with the 6,000 acre farm- 
ing project. 

Q. Where? 

A. Jn Stoekton at McDonald Island. 

The Court: When Mr. Schroeder dealt with you, 
I take it he understood you were in a capacity one 
way or the other to bring about a consummation of 
the activities involving these [71] mineral rights 
whether through one corporation or through the 
other? 
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A. Well, 1 did tell him that anything, naturally, 
that came up, I had to refer to the board of diree- 
tors who had the power to act, but I was the mes- 
senger, at least. 

Q. Now, did that conversation eventuate into a 
sale—strike that, please. 

Was there a subsequent conversation or informa- 
tion from the Standard Oil Company as to whe- 
ther this deal could be made? 

A. Yes, sir. 

Q. Now, at that time the mineral—Pardon me, 
your Honor. 

At that time the gas rights under Henning Tract 
were owned by McDonald Island Farms, Ltd., were 
they not? 

A. Yeses: 

@. And at that time the gas rights under the 
McDonald Tract were owned by Weyl-Zuckerman 
and Company, is that correct? 

A. Will you say that again, please? 

QM. <At that time the gas nghts under MeDon- 
ald Tract were owned by Weyl-Zueckerman and 
Company ? A.» Voy ar: 

Q. Yes. Now, in terms of thirteenths, can you 
tell us what the relative proportion was of the 
rights under the two [72] tracts? 

A. Well, the rights underlaying the MeDonald 
Tract were approximately 8/13ths and the rights 
underlying the Henning Tract were approximately 
5/13ths. That is, in their relationship to each other. 

Q. Yes. Now, will you state whether a dividend 
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of those mineral rights on the Henning ‘Tract was 
declared by MeDonald Island Farms, Ltd. ? 

A. Yes, there was, in December, some time, I 
don’t know. 

Q. And will you state whether that was done in 
connection with the prospective sale of those min- 
eral rights but—those mineral rights to the Stan- 
dard Oil Company or its designee? 

A. Well, we knew we were going to sell at that 
time. 

Q. And had you, in the meantime, been informed 
by Mr. Schroeder that a deal could be made or 
approximated ? A. Yes. 

Mr. Livingston: I think you asked us to produce 
the deed to the Pacific Oil Company, Mr. Nyquist. 

Q. (By Mr. Livingston): Now, I have just 
showed counsel a deed from Weyl-Zuckerman and 
Company from Weyl-Zuckerman— from— Pardon 
me, just a minute, if your Honor will indulge. 

I have here a deed from Weyl-Zuckerman and 
Company to Pacific Oil Company covering the min- 
eral rights that have [73] been the subject of your 
testimony. How does it happen that the Pacific Oil 
Company was named as the grantee? 

A. I don’t know. 

Q. I mean, were you told anything on that sub- 
ject ? 

A. I don’t reeall anything. All I know is that 
when the Standard Oil Company came to do busi- 
ness they dealt in the name of the Pacific O11 Com- 


pany. 
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@. That is what I am trying to develop. They 
told vou that the transaction would be handled by 
the Pacific Oil Company ? 

A. That is correct. 

Q. And now will you state the reasons why the 
dividend was declared by McDonald Island Farms 
of the mineral mghts that were under Henning 
Tract ? 

Mr. Nyquist: Will you repeat that question, 
please. 

Mr. Livingston: Mr. Reporter, please. 

(Whereupon the question was read by the 
Reporter.) 

A. This was the dividend in December of 1946? 

Q. (By Mr. Livingston): Yes. 

A. Well, that was done, No. 1, to put all of that 
—all of the mineral rights into one group so that 
we could transfer the title, so that 
that Wevl-Zuekerman and Company could transfer 
that title to the Pacific Oi] Company as one unit 
which the—the Standard Oi] Company had indi- 
cated [74] that they were only interested in buying 
the entire gas rights, and there is a reason for that 
that T would like to state, if T might. 

Q. <All mght, go ahead. 

A. They indicated at that time that they had 
same intention of bringing—TI don’t like to further 
complieate this, but of bringing gas in from Texas 
in a pipeline, and they wanted to store gas from 
Texas under MeDonald Island. Therefore, only a 
portion of that right would do them no good. They 
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had to have the ability to control that gas field as 
they saw fit, and they wanted the entire area under 
their control so they could do anything they pleased 
with it without having any stock—stock, or land 
or leaseholder rights to 

Q. Complicated ? A. Complhieated. 

The Court: Well, assuming that that is true, all 
those rights could have been transferred to Stan- 
dard by two deeds instead of one? 

The Witness: Yes. 

Q. (By Mr. Livingston): Now, go ahead and 
explain why the McDonald Island Farms, Ltd. 
didn't make the transfer direct to the Pacific or 
the Standard Oil Company ? 

A. Well, one very good reason we had is we 
didn’t want to come under the provisions of an 
agreement that we had with [75] the Bank of 
America in connection with our deed of trust. 

@. Well, had you — will you explain that, please ? 

A. Yes. At the time, I, as president of MeDon- 
ald Island Farms, Ltd., negotiated the loan from 
the Bank of America of $720,000. It was a ten-year 
loan. That is, it was to be repaid in ten years. We 
were to pay an annual installment of some $28,000 
on part of the principal with interest at the rate 
of 4%. 

There was a further agreement made that in any 
year where our profits, and I say “our” meaning 
McDonald Island Farms, Ltd., after taxes but prior 
to depreciation being taken off, exceeded the $28,- 
000, that they were to receive each year, we would 
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pay them 35% of such profit towards the retire- 
ment of the bonded indebtedness. 

Had we done that 

Q. ‘‘Had we done * * *” what? 

A. Had we come under that—had we had—had 
the sale of these gas mghts been made by McDon- 
ald, they would have shown a substantial profit 
which would have been subject to this provision 
and, it is my understanding from our accountants, 
that that would have necessitated the payment. of 
about $50,000 to the Bank of America, which, by 
virtue of the dividend being in the hands of Weyl- 
Zuckerman Company, was not payable. 

@. What was the condition of MeDonald Island 
Farms at [76] that time, the financial position of 
MeDonald Island Farms at that time with respeet 
to its abilitv to find $50,000 in eash for that pur- 
pose ? A. Well, it was not easy to find. 

Q. Did the company have it available? 

A. T don’t think so. T don’t remember. I don't 


think so. 

The Court: You are speaking about the eash 
availability prior to the proposed sale to Standard 
Oil or Pacifie Oil? 

Mr. Livingston: Yes, your Honor. Now, the 
next 

The Court: It seems to me the true question 1s, 
what. would the value be after the sale, not before. 

Mr. Livingston: I am about to do that. 

Q. (By Mr. Livingston): What was done— 
Strike that, please. 
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The purchase price received from the Standard 
Oil was approximately 690,000, isn’t that right? 

A. ‘Yes. 

@. That was received by Weyl-Zuckerman and 
Company? A. Yes. 

@. What was done with that? 

A. Used to pay debts with. 

@. All of it? ae es. TT | 

Mr. Livingston: I have the record here, your 
Honor, for the purpose of demonstrating that these 
financial exigencies existed and to show the dispo- 
sition of all this money to support Mr. Zuckerman’s 
testimony in that respect. 

I would like to offer in evidence—— 

The Court: But that was money received by 
Weyl-Zuckerman after the dividend had been de- 
elared. Now, if that dividend had not been declared 
and the mineral rights which McDonald held had 
been sold directly to Standard, McDonald would 
have had the proceeds of that sale? 

Mr. Livingston: ‘That is correct. Not all of it. 

The Court: Not all of it, but that portion of 
the proceeds attributable to the mineral rights that 
were in McDonald and that portion of tt would 
have been more than adequate, I take it, to make 
payment on principal to the Bank of America? 

The Witness: That is correct. 

Mr. Livingston: And 

The Court: And ZGuekerman would have had 
any interest in that? 

Mr. Livingston: That portion, but while 
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The Court: Just a minute. I am addressing my- 
self to the witness. And—well, there would have 
been no problem whatever, then, would there? 

The Witness: Yes. Well, do you want me to an- 
swer? [78] , 

The Court: Yes, I do. 

The Witness: The problem would have been that 
we would have had to turn over to the Bank of 
America $50,000 which was badly needed in our 
business. 

The Court: ‘“We,’’ you are now referring to Me- 
Donald? 

The Witness: MeDonald, yes, sir. 

Mr. Livingston: Which was badly needed in the 
business ? 

The Witness: You mean in MeDonald’s business? 

Q. (By Mr. Livingston): Yes, by virtue of this 
defendant not coming—or, I beg your pardon, of 
the sale price not. coming to McDonald, did not be- 
come payable to the Bank of America? 

The Court: Well, how was any of that proceeds 
available to McDonald? I understood that as a re- 
sult of the dividend MeDonald lost everything in 
connection with these mineral rights ? 

The Witness: Yes, sir. 

Q. (By Mr. Livingston): The mineral rights 
went up to 

A. That is right, and that is where they were 


needed. 
The Court: Well, you are talking about the needs 
of Weyl-Zuekerman, not the needs of McDonald, or 
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are you? You tell me what vou are talking about. 

The Witness: I don’t want to appear stupid on 
this, [79] but there were various intercompany 
debts. One company owed another. There were ad- 
vanees made. I ean’t say at this moment what Mc- 
Donald’s debts were at that time but that was han- 
dled by another member of our company. 

The thing that I do know is that that $50,000 
was badly needed in our business and we did not 
want to have it go out at that time. It was needed 
in McDonald, it was needed in Weyl]l-Zuckerman 
and Company, it was needed in all of our operations 
because 1946 had been a very bad farm year. 

Q. (By Mr. Livingston): All right. One thing 
has been elarified and that is that you desired to 
avoid the obligation to pay $50,000. That is, Me- 
Donald’s obligation to pay $50,000 to the Bank of 
Ameriea which would have been due if the—if Mc- 
Donald had made the sale direct. That is clear, but 
the Court has another problem in mind. The Court 
suggests that if McDonald had made the sale Mc- 
Donald would have had, at least temporarily in its 
possession, say, a couple of hundred thousand dol- 
lars representing the purchase price of the rights 
that were under the Henning Tract, so IT would lke 
you to explain to the Court why that money was 
needed and how it would have had to be used, re- 
gvardless of who the recipient was? 

A. I don’t think I ean answer that. 

Q. You think Mr. Von Husen can? 

A. Yes. [80] 
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Mr. Livingston: I offer this in evidence. This is 
the deed from Weyl-Zuckerman and Company to 
Pacifie Oil Company. 

Mr. Nyquist: No objection. 

The Court: Admitted. 

The Clerk: Exhibit 5. 

(The deed referred to was marked and re- 
ceived in evidence as Protestant’s Exhibit 
No. 5.) 

Mr. Livingston: You may cross-examine. 


Cross Examination 

Q. (By Mr. Nyquist): Mr. Zuckerman, will 
you please enumerate the different partnerships and 
entities that were owned and held by the Zucker- 
man family during these years 1946 and 1947? 

Mr. Livingston: You mean exclusive of strangers 
who are employees? In other words, you are con- 
fining it to the blood members, members of blood 
of the Zuckerman family ? 

Q. (By Mr. Nyquist): -Let us say that we are 
confining it to members of the Zuckerman family 
during this period ? 

A. Are you referring to my family? 

Q. Let’s clarify that. Who is Maurice Zucker- 
man ? A. That is my father. 

Q. Is he the Zuckerman whose name was used 
in Weyl-Zuckerman Incorporated ? 

A. Yes. [81] 

Q. And what was his relationship to that com- 
pany ? A. President. 
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Q. Irom its beginning throughout the years in 
controversy here? A. Yes. 

@. In the period of 1907 to 1946, thirty-nine 
years, and there was another corporation, Maurice 
—rather, M. Zuckerman, Inc., was that corporation 
also named after your father Maurice Zuckerman ? 

A, Yes, sir. 

Q. And it was a stockholder in Weyl-Zucker- 
man, Ine. ? A. Yes, sir. 

Q. And then who were the officers of McDonald 
Island Farms in the years 1946 and 1947? 

A. Well, I was president. This is my recollec- 
tion, I believe that my father was vice president. I 
think Von Husen was seeretary, that 1is—no—well, 
either he or one of the representatives of the Hollv 
—no, that is right, during 746 and 747, that 1s cor- 
Tect. 

@. And did your father Maurice Zuckerman 
take an active part in the management of these 
businesses ? me | Yes. 

Q. Was he, in fact, the dominating individual 
in the management of these businesses throughout 
this period ? 

A. I don’t think we had any dominating indi- 
viduals. [82] 

Q. When you testified on direct examination 
about the purposes or events which motivated cer- 
tain actions on the part of these corporations, were 
those matters of which you had personal knowledge 
or which you had been told? 
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A. I think I had personal knowledge of every- 
thing that I discussed. 

Q. You think you had? Did you have personal 
knowledge during these years 1946—well, during 
the year 1946? A. Of the what? 

Q. Of the various reasons to which you testi- 
fied that motivated the various transactions at that 
time ? A. Yes, if 

Q. And did you, at that time, understand those 
reasons ? A. Yes. 

@. You are now the president of Weyl-Zucker- 
man and Company? &. Ni. 

Q. You are an officer now? 

A. No, there is no Weyl-Zuckerman. 

Q. Oh, there is no Weyl-Zuckerman. I see. Well, 
you mean it was dissolved when ? 

A. In 1952, in September. 

Q. In September of 1952? 

A. That is correct. 

Mr. Nyquist: That was after the date of the fil- 
ine [83] of the petition in this proeeeding, your 
Honor. } don’t think that would be a complicating 
factor. T think under Califorma Jaw a corporation 
remains alive for five years for purposes of wind- 
ing up, so T don’t believe that the dissolutioning of 
the petitioner—it is my opinion in this matter that 
that would not ecomplieate this matter. 

The Court: Have its assets been completely dis- 
tributed ? 

The Witness: Yes, sir. 

Mr. Nyquist: We might have a transferee prob- 
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lem, although I think perhaps it is just as well if 
we get the transferor’s hahility fixed, anyway. 

Q. (By Mr. Nyquist): Mr. Zuckerman, we is- 
sued a subpoena before we knew about the dissolu- 
tion of Weyl-Zuckerman, and we thought we had 
served it on Weyl-Zuckerman to bring in certain 
books of accounts. Are they in the courtroom ? 

Mr. Livingston: We are responding to that sub- 
poena. We are not 

Mr. Nyquist: It might facilitate matters if the 
revenue agent and the—Mr. Van Husen could lo- 
eate the things that we are looking for in those 
books and not take the Court’s time. I will just tell 
the agent what I am looking for. 

Q. (By Mr. Nyquist): Myr. Zuckerman, con- 
cerning the transfers of surface rights in the Hen- 
ning Tract to McDonald Island Farms, Ltd., in June 
of 1946, I understood your testimony on direct ex- 
amination to be that one-third of that tract was 
already owned by McDonald, McDonald Island 
Farms, Ltd., is that correct? 

A. Will you repeat your question? 

Mr. Nyquist: I will ask the Reporter to read it. 

(Whereupon the question was read by the 
Reporter.) 

A. No, that is not correct. 

Q. (By Mr. Nyquist): Let me get this straight. 
In June of 1946 didn’t McDonald own one-third 
of the—Oh, I see. I referred to the Henning Tract. 
I should have referred to the McDonald Tract. 

Now, I will ask vou the same question with re- 
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spect to the MeDonald Tract. Prior to these trans- 
fers in June of 1946, was it your testimony that 
MeDonald Limited owned one-third of the surface 
rights in the MeDonald Tract? 

A. Yes, sit. 

@. Are you sure of that? A. Yes. 

@. And Weyvl-Zuckerman owned one-third of the 
surface rights in the MeDonald Tract which was 
transferred to MeDonald, Limited in June of 1946, 
was that your testimony ? 

A. I think it was. 

Q. And you are sure of that? [85] 

A. J—T’m getting to the point where [’m not 
sure about anything about this now. 

Q. And you said that one-third of the MeDonald 


w 
Tract was owned by the Zuckerman Potato Com- 
pany, a partnership ? A. Yes. 


Q. And that the Zuckerman Potato Company 
transferred its one-third to MeDonald Island Farms 
at the same time in June of 1946, was that vour 
testimony ? &, Wes. 

@. «And vou are sure of that? 

A. Well, 1¢ is my best recollection. 

Q. I eall vour attention to Exhibit 1-.A, Cor- 
poration Income Tax Return of Wevl-Znekerman 
for the Year 1946, Schedule C. Sales of Capital 
Assets, and 7 call vour attention te an item appear- 
ing thereon under the eaption, “Sold to MeDonald 
Island Farms, Ltd., wholly owned subsidiary, land, 
Benning Tract * * *” followed by certain amounts, 
and also the statement, ‘Two-thirds undivided in- 
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terest in the surface rights to the McDonald Tract.” 

Now, I ask you whether that may refresh your 
recollection as to who owned the McDonald—the 
surface rights in the MeDonald Tract prior to these 
transfers to MeDonald Island Farms in June of 
1946? 

AY Well, it would seem to indicate that it was 
owned by Wevl-Zuckerman and Company. [86] 

Mr. Livingston: What was that last? 

(Record was read by the Reporter.) 

Q. (By Mr. Nyquist): Do you recall who owned 
it? 

A. Well, I know that it was owned by Zucker- 
man Potato Company—You are talking about the 
one-third that I referred to? 

Q. For the—so that the witness will not be un- 
duly confused, I call his attention to the fact that 
paragraph 5 in the stipulation touches in part upon 
this. It says that: 

“As of August 11, 1948, McDonald, Ltd. declared 
a dividend in kind to its stockholders, as the result 
of which Wey! and Holly each received a one-third 
(14) interest in the surface rights of the MeDonald 
Traet * * *”—— 

. Oh, Lean answer that. 

Q. You ean answer it now? 

A. No, go ahead please, will you? I am still con- 
fused. 

Q. “* * *MeDonald, Ltd. retaining the remaining 
one-third (14) of the surface rights and all of the 
mineral rights. As of about the same date Holly 
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gave Weyl an option to purchase Holly’s said one- 
third (14) interest in said surface rights for $120,- 
280.30. Said option was transferred to Zuckerman 
Potato Co., a partnership, which exercised it and 
Holly conveved to Zuckerman Potato Co. on Decem- 
ber 27, 1944. [87] 

So, as of December 27th, 1944, we have one-third 
in each of the three entities, Zuckerman Potato Com- 
pany, the partnership; one-third im MeDonald 
Island Farms; and one-third in Wevl-Zueckerman. 
But, did something occur in between those dates 
whereby Weyl-Zuckerman had acquired two-thirds 
of it at the time of the sale to MeDonald Island 
Farms ? A. I don’t remember. 

(@. Are your income tax returns prepared from 
the books and records of the company? 

A. Yes, sir. 

@. Well, I— as between vour recollection in the 
matter and your income tax return, which would 
you be inclined to believe would be correct ? 

A. The income tax return. 

Mr. Nyquist: Thank you. 

(Discussion off the record.) 

Q. (By Mr. Nyquist): On direct examination 
you testified as to reasons for putting all of the 
McDonald Island into the hands of the—or into 
the MeDonald Island Farms, Ltd., and one class of 
reasons that you stated was what vou called financial 
reasons, and [ understood your testimony to be that 
Zuckerman Potato Company was engaging in cer- 
tain risky operations, 1s that it? A. No. 
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Q. Weyl-Zuckerman was engaging in certain 
risky [88] operations ? a. That is ight 

Q. And you wished—that is, the people in con- 
trol of the two corporations wished to put the opera- 
tions that were not considered so risky in the hands 
of the one corporation, which was MeDonald Island 
Farms, so that they would not be subject to the risk 
that was involved ? i; ‘Meo, sf. 

Q. Will you explain that, then? Perhaps I didn’t 
understand it. | 

A. All farming is a very risky venture, which 
you must know. 

Q. Yes. 

A. And, we sometimes may wish to separate our 
risks in the one instance. The other thing was that 
these—you take operations that were a new venture, 
they were untried—I think I used the word untried 
rather than risky. 

Q Ves 

A. That is, if that is what you want, the ex- 
planation of the word “risky” I said “untried.” 

(). Untried? In other words, you considered 
there were possibilities of heavy loss there? 

A. Yes. 

@. And you didn’t want to subject the property 
to those hazards, is that it? [89] 

A. That is one reason. 

@. And you understood these were the reasons 
that you understood at that time? 

A. Yes, some of them. There were many others. 

Q. Well, I have seen occasions when a corpora- 
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tion would put risky, hazardous properties in the 
hands of a subsidiary so that the parent corporation 
wouldn't be subject to the risk of the snbsidiary’s 
business, but could you explain to the Court how 
you Intended that would work when these risky 
businesses were in the hands of the parent com- 
pany ? 

A. We had no way of working anything. That 
is a way of separating the business. 

@. One of these von testified to on direct ex- 
amination is, you considered these Utah operations 
somewhat uncertain and risky, and you wanted to, 
more or less, Insulate them from the other opera- 
tion ? A. Yes. 

Q. Now, J am asking what vou accomphshed by 
putting them in the hands of the parent corpora- 
tion? Who are you protecting from what ? 

A, We wanted—we didn’t want to protect any- 
body from anything. We did what we wanted. We 
separated them from MeDonald Island Farms. 

Q. What was the purpose of this separation 
again, this financial purpose we are discussing? 
Will von explain that [90] financial purpose with 
respect to the Utah operation? 

A. There are many, in addition to the one I said. 
One is 


Q. Let me eall your attention—I am referring 
now only to vour testimony about these operations 
up in Utah or Idaho, whichever you stated. 

A. ‘The minute we began operating in Utah we 
were subject to Utah State income taxes, as you 
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know. By keeping the Utah operation or the Cali- 
fornia operation separate from the Utah operation 
they did not get involved in our Utah State income 
tax return, neither did they get involved in our Ore- 
gon State income tax return. That was one financial 
reason, so as not to complicate our picture. 


The other was to have the Stockton farming 
operations conducted by a separate corporation 
wholly on its own, able to do its financing without 
the untried operations being included in its ae- 
tivities. 

Q. Well, didn’t you testify on direct examination 
that vou considered these untried operations, that 
there was considerable risk of loss in those opera- 
tions? 

A. I probably deseribed them as being risky, 
ves, or untried. 

@. And was that one of the reasons you gave for 
segregating the assets of the two corporations in 
this way? A. Yes, ves. [91] 

@. And are you able to offer any further ex- 
planation as to what you had in mind as to the pur- 
pose, in putting the risky, the operations which vou 
termed the risky or the uncertain ones in the hands 
of the parent corporation ? 

A. No more than what I have said. I eould—I 
could add something to that. [ mean, if you want 
more reasons there are many of them. 


Q. No, I am merely after a clarification of this 
one reason we were talking about. 
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A. I thought I gave sufficient reasons, but there 
are Many more. 

Q. Now, in connection with the sale of the two- 
thirds interest by Weyl-Zuckerman to McDonald 
Tsland Farms in 1946, this purported sale in June 
of 1946 of a two-thirds interest—No, wait a minute. 
Excuse me. I misspoke myself. 

In connection with this sale of the entire Henning 
Tract and the sale of the two-thirds interest in the 
surface rights of the McDonald Tract by Weyl- 
Zuckerman to McDonald Island Farms in June of 
1946, was the purchase price paid in cash? 

A. I don’t remember. 

@. Turning now to the negotiations with Stan- 
dard Oil, who represented the petitioner and the 
related corporation in those negotiations ? 

A. I don’t—I am sorry, I don’t know who the 
petitioner [92] is. 

Q. Weyl-Auckerman. 

A. Okay, and at what time, sir? 

@. In the negotiations—throughout the negotia- 
tions, at any time throughout the negotiations, be- 
tween the owners of these lands and Standard Oi] 
Company for the—that ultimately led up to the sale 
in January, 1947? 

Mr. Livineston: Objection, assuming something 
not in evidence. There 1s no testimony there were 
negotiations. There was testimony to two conversa- 
tions. 

Mr. Nyquist: There was testimony as to an offer 
and a counter-offer, your Honor. 
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Mr. Livingston: No, your Honor, I dispute that. 
The testimony is that in November, 1945, Mr. 
Sehroeder said $500,000 and the answer was ‘“Re- 
fused, as we do not own them.” All testimony was 
that in December of 1946 Mr. Schroeder said, $500,- 
000 too much; Mr. John Zuckerman said it 1s not 
enough, and the suggestion was made of six fifty. 

The Court: Well, that sounds like a negotiation 
to me. 

Mr. Livingston: Well, it doesn’t sound like it to 
me, vour Honor. Negotiation, my conception of it 
is a series of conversations in which parties were 
engaged, one with the other, and which the objective, 
which is in mind, is never fully abandoned. [93] 

The Court: I think you are quibbling. The ques- 
tion obviously relates to these discussions, and I 
think it sufficiently identifies them. 

Q. (By Mr. Nyquist): Will you answer that 
question, please ? A. What was it? 

Q. Who represented the Weyl-Zuckerman Com- 
pany and/or McDonald Tsland Farms in negotia- 
tions or conversations, if you prefer, which led up 
to the sale, which is the subject of this controversy ? 

A. And when, sir? 

Q. At any time during the negotiations? T will 
make the question a little broader. 

Who, at any time, discussed with Standard Oil 
the possibility of selling to Standard Oil the re- 
mainder of the gas rights which were retained— 
Which were owned by Weyl-Zuckerman and Me- 
Donald Island Farms? 
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A, Well, I presume Holly Sugar people, Maurice 
“Auckerman, I. 

Q. Do you know whether—Were you present at 
all conversations ? A. No. 

@. There were conversations at which you were 
not present? 

A. [ don’t know, but at the negotiation at which 
I was [94] present I represented Weyl-Zuckerman. 

Q. Was Maurice Zuckerman with you on any of 
those occasions ? 

A. Not to my recollection. I would, again, like 
to repeat this was nine or ten years ago and some 
of these things aren’t as clear as they could be. 

@. After the sale had been agreed upon, or after 
the terms of the sale had been generally agreed upon 
and it came time to agree upon the mechanies of the 
sale, the course the conveyances were to take, whose 
suggestion was it that the gas rights all be trans- 
ferred to Weyl-Zuckerman and from Weyl]-Zuek- 
erman to Standard Oil’s subsidiary ? 

Mr. Livineston: I think counsel makes an error 
in that respeet, not intentionally. All the gas mghts 
were not transferred to Wevyl-Zuckerman and Com- 
pany. Weyl-Zuckerman and Company at this tine 
owned what we determined to be 8/13ths of it. It 
is only the 5/13ths. 

Mr. Nyguist: The sentence was not phrased very 
aptly. 

Q. (By Mr. Nyquist): In which the gas rights 
were transferred to Weyl-Zueckerman, so that Wevl- 
Zuckerman could convey all the rights whieh were 
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being sold to Standard Oil, who suggested that 
procedure ? 

A. It was the result of mutual discussion. 

Q. But my question was, who suggested that the 
transfer [95] take that indirect rather than direct 
course ? A. I don’t know. 

QO. Were yow there? 

A. Not knowing just when the suggestion was 
made, I don’t know whether IT was there or not. I 
know I was in on all of these deliberations and de- 
terminations so I must have been there. 

Q. Well, did Standard Oil make any suggestion 
as to how the—the direction the conveyances should 
take ? Av. No. 

@. Did you, or any of those representing vour 
side, make any suggestion ? 

Mr. Livingston: To whom, you mean Standard 
Oil? 

The Witness: I don’t understand the question. I 
am Sorry. 

Mr. Livingston: I would hke—— 

Mr. Nyquist: The point 

Mr. Livingston: Pardon me, go ahead. 

Mr. Nyquist: The point is, once a deal had been 
made with Standard, Standard was to purchase 
these gas rights at a certain total figure which was 
allocable between the two tracts and at an agreed 
basis; there came the matter of putting the deal into 
effect, making the conveyances. In the ordinary 
course of business a seller conveys to a buyer, or 


whoever has the property conveys to whoever is 
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going to get it, but [96] here we have the extra step 
in the proceeding of MeDonald Island Farms mak- 
ing a transfer to Weyl-Zuckerman which then made 
a transfer to Pacific O1l Company, the subsidiary of 
Standard. 

Now, I am trying to find out how that got into 
the picture, who suggested it. Is that. clear? 

A. Jt as, clear, mes. 

Q. All right, then, what is vour recollection in 
the matter? 

A. I don’t know. I’m trying to answer as best I 
can, but £ sunmply don’t remember some of the de- 
tails that happened eight years ago. 

QM. All mght. And, you can’t remember whether 
cash was paid on the earher transfers of the surface 
rights to MeDonald Island Farms ? 

dh, aNo; dy done. 

@. Now, about this transfer from McDonald 
Island Farms to Weyl-Zueckerman of the Henning 
gas rights, can you tell me the exact date upon 
which it was determined that that would be done? 

& ‘No. 

Q. Do you know whether the decision was 
reached by December 27th of 1946—Let’s say De- 
cember 21st of 1946? A. i don’t know. 

Q. You don’t know? Do you know whether the 
deed was [97] executed before January 10th of 
19472 

A. ‘The deed from MeDonald to Weyl-Zuckerman 
and Company ? 

Q. Yes. 


Commissioner of Internal Revenue 115 


(Testimony of John Zuckerman.) 

A. I think it was, but I couldn’t swear to it. 

Mr. Nyquist: Do you have that deed with you? 

Mr. Livingston: Yes. 

Mr. Nyquist: I have here a deed which Peti- 
tioner’s counsel has just handed me which appears 
to be the deed we are discussing from McDonald 
Tsland Farms to Weyl-Zuckerman and Company 
and I note thereon that it is recorded at the request 
of McDonald Island Farms, Ltd. on January 10th, 
1947, at twenty-five minutes past 1:00 o’clock p.m. 

May it be stipulated that that was the date on 
which it was recorded ? 

Mr. Livingston: Yes. 

Mr. Nyquist: And I further note that the deed 
states on its face that it has been executed on the 
21st day of December of 1946 and that it 1s signed 
by you. 

@. (By Mr. Nyquist): Can you tell me whether 
that deed—cean vou tell me, definitely, whether you 
have any recollection whether that deed was ex- 
ecuted, actually executed on the date it bears or on 
December 10th, 1947—or rather, January 10th, 
1947? [98] A. I couldn’t tell. 

Q. You couldn’t tell? Ba Ie. 

Mr. Nvauist: Your Honor, may we have a reeess 
at this time so we can get the hook entries straight- 
ened out and that will finish up with this witness I 
believe. 

The Court: We will take a short recess. 

(A short recess was taken.) 
Mr. Nyquist: Without taking the time of this 


116 Weyl-Zuckerman & Company vs. 


(‘Testimony of John Zuckerman.) 

witness to identify them, I wish to offer the docu- 

ments which the Petitioner hes produced as Re- 

spondent’s Exhibit next in order. I offer a group of 

documents consisting of a ledger shcet, a copy of a 

deed 
Mr. Livingston: Was that ledger sheet—have 


you finished with that? 

Mr. Nyquist: Yes. 

Mr. Livingston: Describe them a little more com- 
pletely for the record. 

Mr. Nyquist: I am going to desembe them as re- 
lating to this particular piece of preperty. 

Mr Livingston: Thank you. 

Mr. Nyquist: <A ledger sheet and a loose leaf 
journal entry. It is a piece of paper which contains 
a journal entry showing a transfer of the Henning 
Tract to MeDonald Island Farms and there is 
stapled to that a deed, [99] a copy of a deed, which 
apparently was kept there by the taxpavers for the 
purpose of identifying the sale to which this related, 
not part of a book entry but it apparently is for 
identification purposes. 

Mr. Livingston: What is the date of the deed? 

Mi. Nyquist: The date of the deed is June 27th, 
1946. The date of the journal entry is June 27th, 
1946, and the ledger sheet is a ledger sheet with re- 
spect to the Henning Tract and shows thereon a 
value at which it was carried on the Petitioner's 
books and the transaction relating to the sale. 

The Court: This proposed exhibit consists of 
three 
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Mr. Nyquist: Consists of three pieces of paper. 

The Court: It consists of three pieces of paper. 

Mr. Livingston: No objection. 

The Court: Admitted. 

The Clerk: Exhibit C. 

Mr. Livingston: [| understand this is offered as 
a part of the Respondent’s case? 

The Court: Respondent’s Exhibit. 

Mr. Nyquist: As Respondent’s exhibit to show 
how Petitioner treated this on Petitioner’s books. I 
don't think counsel can minimize the effect of the 
evidence by his equivocation. [100] 

As Respondent’s Exhibit next in order I have a 
ledger sheet from the books of McDonald Island 
Farms, Ltd., and a looseleaf journal entry; the jour- 
nal entry showing the purehase—the purported 
purchase of the same land on June 27th, 1946, and 
the ledger sheet showing how it was carried on the 
ledger of MeDonald Island Farms, Ltd. 

Mr. Livingston: No objection. 

The Court: Admitted. 

The Clerk: Exhibit D. 

(The deed, journal entry and ledger sheet re- 
ferred to were received in evidence as Respond- 
ent’s Exhibit No. C.) 

(The ledger sheet and journal entry referred 
to were received in evidence as Respondent’s 
Exhibit No. D.) 

Mr. Livingston: Am T correct, Exhibit C are 
records of Weyl-Zuckerman and Company and D 
of McDonald Island Farms? 
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Myr. Nyquist: That is correct. 

Q. (By Mr. Nyquist): Mr. Zuckerman, do you 
know the value at which the Henning Tract was 
carried on the books of Weyl-Zuckerman ? 

A. No. 

Q. I show you Exhibit C, the ledger sheet, the 
first line of which under the date of January 15th, 
1936, states, 2707 acres at $812,100, and it has been 
stipulated this is the ledger sheet with respect to the 
Henning Tract. [101] 

Mr. Livingston: No, no, I haven’t stipulated to 
that. 

Mr. Nyquist: You haven’t objected to the Exhibit 
which was introdueed as such. 

Mr. Livingston: No objection to the Exhibit, 
there was no stipulation to it. 

Q. (By Mr. Nyquist): This is the ledger sheet 
with respeet to the Henning Tract. Do vou know the 
value at whieh—which was placed upon this land 
for the purpose of the sale to MeDonald Island 


Farms? A. Its cost value of 338,000. 
Q. 388,000? A. Correct. 
Q. How was that value arrived at? 
A. That was the cost. 
@. That was the cost? A. Right. 
Q. To Weyl-Zuckerman ? 
A. As I understand it, yes. 
Q. This eight thousand, or rather, $812,100 was 


not the cost? ie ~ No. 
Mr. Livingston: Just a moment. Well, no objec- 
tion, it has been answered. Let it go. [102] 
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Q. (By Mr. Nyquist): That was an appraised 
value that was put on it at some later date? 

Mr. Livingston: Object. The witness has not 
identified the documents. The witness cannot he 
cross-examined on the basis of documents which 
were not produced on direct examination. These 
documents are not prepared by the witness and 
therefore he is not responsible for them and I don’t 
think it is proper cross-examination to ask him con- 
cerning the contents of documents that have not 
been identified by him. There is an explanation. 
We have got the man who kept the books. He is here 
and avaiable for this interrogation and I intend to 
ask him those questions. 

The Court: I think this is proper cross-examina- 
tion. 

Q. (By Mr. Nyquist): I am asking you about 
this $812,100 figure. You say that was not the cost 
of the land? A. No. 

Q. Was that an appraised value that was put on 
the land at some date? 

Mr. Livingston: I wish to examine voir dire. May 
I, your Honor. 

The Court: I think it is appropriate at this time 
for counsel to pursue this with the witness. 

Mr. Nyquist: Your, Honor, this is not a third 
[103] party witness, this is—this witness was. dur- 
ing this period the manager and TJ believe still is 
the manager—no, the corporation is dissolved, but 
he is here as a party in interest, in effect, and he 
has purported, on direct examination 
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The Court: You may continue. 

Mr. Livingston: May I make one suggestion, your 
Honor? Of all the things he said he did for Me- 
Donald, that is one thing he didn’t include, and 
that is keeping its books. Now, this is a bookkeeping 
transaction, a bookkeeping entry. 

Mr. Nyquist: That is objected to as leading the 
witness. 

The Court: You have been leading the witness 
altogether too much, Mr. Livingston, and al) the way 
through direct you have been putting words imto 
his mouth and there has been practically no objec- 
tion by the Government on that and I have sat by 
and let you do it, and [ think it 1s wholly improper 
for you to try to put words mn the witness’s mouth 
when the witness is on cross-examination. This goes 
to the weight of the witness’s testimony. You are 
eoine to get him on redirect. You ean bring out all 
these matters. 

Mr. Livingston: Has your Honor the remotest 
idea that anything IT have said in the last five min- 
lifes is intended as a means of coaching Mr. Zuek- 
erman as to what he is about [104] to testify to? 
Because, if vou have, I wish vou would dismiss it 
from vour mind. 

The Court: You are going to get the witness on 
redirect to the extent that these matters call for 
finther clarification you can elieit that on redirect 
examination if you have any question as to any 
specific question you may make the objection. Now, 
apparently there are—this property was earried on 
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the books at figures that vary sharply from another 
figure that was used in this transaction. Now, it is 
whelly proper to inquire of this witness who has 
played a dominant role in the affairs of this enter- 
prise or these enterprises for an explanation. Now, 
if it turns out that he can’t give any explanation 
that is that, but it certainly is appropriate to make 
the inquiry. 

Mr. Livingston: J have a little difficulty in fol- 
lowing one comment of the Court. You say this 
property is carried on the books at a figure that is 
variant from some other figures that have been dis- 
closed by the defendant. If that 1s true, it has es- 
caped my attention. 

The Court: Well, we have got two figures here. 
We have got a figure in the amount of some 338,375. 

Mr. Livingston: That is the cost. 

The Court: And then we—what was the other 
one? Then we have another figure in the amount of 
$810,000. 

Mr. Livingston: That is the first time the figure 
[105] has appeared and it has come from a book- 
keeping record. 

The Court: Well, the witness may be interrogated 
about those two figures and asked to explain the 
difference between them. If he can’t explain, that is 
that, but if he can this is c¢ross-examination and 
counsel is entitled to interrogate him with a fair 
degree of Jatitude that would probe into the ap- 
parent discrepaney between those two figures and 
where they came from. 


Ze Weyl-Zuckerman & Company vs. 


(Testimony of John Zuckerman.) 

Mr. Nyquist: Can you find that question or shall 

I rephrase it, Mr. Reporter? 
(Question read by the reporter.) 

~ Nyquist: IL will rephrase that question. 

. (By Mr. Nyquist): Can vou tell us what that 
nl figure represents ? A. No. 

©. How do you know it doesn’t represent the 
cost, then? 

A. Because I know the cost of three hundred and 
thirty-eight 

Q. flow do you know that? 

AA. Well, [ was—I just know it is the cost. 

Q. How do you know, is my question? What was 
the source of your information? It obviously wasn’t 
this book page. 

A. IJ apparently satisfied mvself as to that some- 
where in the course of my business. [106] 

@. I see, and you have remembered it for how 
many years ? A. “Oh, about 20: 

@. About 20 vears you have remembered that 
the cost of that propertv—T see. 

When did the Weyl-Zuckerman aequire that 


property ? A. Oh, around 1930, 

Q. Around 1930? And were you in the business 
around 1930? A. I came in in 1982. 

@. In 19382? You weren’t there at the time it 
Was acqiured ? ms No. 


Q. Where did you get your information as to 
cost ? : 

A. T think at various times JT asked our auditor, 
Mr. Von Husen, our treasurer. 
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Q. Then you statement, your testimony as to the 
eost of the property is on the basis of statements 
made to vou by some other party, is that correct? 

A.» Yes. 

Q. Is that true of other parts of your testimony ? 

Mr. Livingston: Object, too general. 

Mr Nyquist: I think it is verv speeific, your 
Honor. 

Mr. Livingston: “Other parts”, what parts? 

Mr. Nyquist: Any parts. [107] 

Q. (By Mr. Nyquist): Is it true of any other 
part of your testimony ? 

Mr. Livingston: It is still too general, your 
Honor. It is not a specific question at all. 

The Court: I will let the question stand and if 
the answer 1s in the affirmative it should be followed 
up with further questions pinpointing it. 

The Witness: What was the auestion? 

Q. (By Mr. Nyquist): Were any other parts of 
your testimony here based upon statements made 
to you by others? 

A. Well, I testified that somewhere or other Mr. 
Schroeder made an offer of $500,000. That would be 
a statement made to me by someone. 

Q. No, you there, vou heard that. 

#&. “Anything that I said I was present at. Cer- 
tainly it wasn’t because somehody else told me that. 

@. You were present, that is not the type of 
mquiry 

A. I don’t think I testified to anything that I 
wasn’t present. 
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@. You stated that the eost basis was the sales 
price here? 

A. TJ have had oceasion at various times in our 
business to ask the proper person in our business 
from whom [I was ascertaining that information 
what the cost was and he told me [108] this figure 
of three hundred and thirty-some thousand dollars, 
but when it was I couldn’t tell vou. 

@. You were manager of Weyl-Zueckerman and 
Company on the date of that transaction, were vou 
not? &. Mes. ; 

Q. Who fixed that figure of $338.375 in which 
the 2700 acres were sold? 

A. The Board of Directors. 

Q. The Beard of Directors? Who suggested that 
firure ? A. I don’t know. 

Q. You don’t know where that figure came from? 

Mr. Livingston: Well, I don’t understand that 
auestion. Maybe the witness does. 

A. J don’t know who suggested it. [ know where 
it came from but it is the eost of the property. 

(By Mr. Nyquist): You know it is the cost 
sats someone told you it is the cost, is that right ? 

A. Yes, yes. 

The Court: Well, was that property acquired at 
a time before the gas was discovered ? 

The Witness: Sir, it was acquired before T was 
born, originally. 

Mir. Nyquist: Now, your Honor, the stipulation 
shows that 1t was aequired back around about 1912 
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by this taxpayer, [109] I believe, and this gas was 
first discovered in the middle ’30’s. 

Mr. Livingston: Were you alive in 1912? 

The Witness: Two years old. 

The Court: Well, the stipulation merely states 
that the Henning Tract was acquired by Weyl] prior 
to 1932. It doesn’t indicate when, but 1t was acquired 
at a time prior to the discovery of gas? 

The Witness: Yes, sir. 

Mr. Livineston: The fact is 

The Court: So that 

Mr. Livingston: Pardon me. 


The Court: So that whatever the purchase price 
may have heen, original purehase price on that 
tract, it would have been with respect to land as 
such rather than as to land with valuable mineral 
rights under it, the gas not having been discovered ? 

The Witness: No, but it did have the mineral 
rights at the time of the purchase. 

The Court: Well, ves, whatever mineral rights 
were there with the purchase. 

The Witness: Yes, sir. 

The Court: Well, but the mineral, the gas not 
having been discovered, would not have figured in 
the purchase price? [110] 

The Witness: I guess not. 

The Court: So that upon the discovery of gas, 
the value of the property would then be greater 
than immediately prior to discovery of gas. Would 
that be a fair statement ? 

The Witness: Well, there are other—there are 


126 Weyl-Zuckerman & Company vs. 


(Testimony of John Zuckerman.) 
other things that could come into it, but I suppose 
it would be ordinarily a fair statement, ves. 

Q. (By Mr. Nyquist): Mr. Zuckerman, yon 
were president of McDonald Island Farms during 


the years “46 and *47? A. Yes, siy. 

Q. Is MeDonald Island Farms now still an 
active corporation ? Bm No, sii 

Q. Were you its president up to the date of its 
dissolution ? a. ~ Yes, 


Q. I show you the ledger sheet of MeDonald 
Island Farms with respect to this same tract and 
eall your attention to the fact that it shows acqiuisi- 
tion of this land at the figure of $338,375 in June 
of 1946, and can you tell me what that March 31st 
entry, can vou read the words im that, March 31st, 
1931, entry there? 

Ah. dt lookewake “UID”. 

Q. UFD? Have you any idea what, that ab- 
breviation means? [111] ». No, air. 

Q. Who kept these books? 

A. Mr. Von Husen. 

). Mr. Von Husen, the 
A. The secretary of the eompany. 

Q. That is the gentleman at the end of the table 
there (indicating) ? 

A. Yes, sif 

Q. That is, he was in charge of the books, who the 
actual bookkeeper was, it might have been somebody 
else? A. ‘Bes, 

Q. But he would be able to explain that? 

A. J think so, ves. 
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Mr. Nyquist: J have no further questions of this 
witness, your Honor. 

Mr. Livingston: Let me inquire of counsel, he 
brought up the existence of a corporation called M. 
Zuckerman, Inc. May | inquire whether counsel at- 
taches any significance on the materiality of that 
corporation? If he does I will investigate it and ex- 
plore it. If he doesn’t—I think it is immaterial, but 
I want to be prepared. 

Mr. Nyquist: It apparently had no active part 
to anything here. I don’t attach any particular 
signifiance to it. 

Mr. Livingston: Well, how about the fact Weyl- 
Zuckerman [112] and Company was dissolved in 
1952, is that material to the issues in this case? 

Mr. Nyquist: It doesn’t appear to be material 
unless it affects the jurisdiction of the court in any 
respect. I haven’t looked into that. 

The Court: I suggest you make up vour own 
mind whether these things are material or not, Mr. 
Livingston, and you carry on vour examination in 
any light vou form on it. 

Mr. Livingston: All right. No redirect examina- 
tion. Step down, Mr. Zuckerman. 

I offer in evidence, if your Honor please, a deed 
dated June 27th, 1946, from Maurice Zuckerman, 
Herbert G. Zuckerman, Roscoe C. Zuckerman, as 
trustees to McDonald Island Farms, Ltd., undivided 
one-third interest in and to the property which I 
think we can agree is the—deseribes the surface 
rights of McDonald. 
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Mr. Nyquist: That accounts for the missing one- 
third ? 

Mr. Livingston: No, there is no missing one-third. 
At least I have never missed it. 

Mr. Nyquist: No objection. 

The Court: Admitted. 

The Clerk: Exhibit 6. 

(The deed above referred to was marked and 
received in evidence as Petitioner's Exhibit No. 

6.) [aio] 

Mr. Livingston: I now offer in evidence the deed 
dated June 27th, 1946, from Weyl-Zuekerman and 
Company to MeDonald Island Farms, Ltd. of an un- 
divided one-third interest In and to the same prop- 
erty that is described in the deed just offered in 
evidence. 

Mr. Nyquist: No objection, vour Honor. 

The Court: Admitted. 

The Clerk: Exlnbit 7. 

(The deed above referred to was marked and 
received in evidenee as Petitioner’s Exhibit 
No. fw) 

Mr. Livingston: I offer in evidence the minutes 
of the meeting of the Board of Directors of Me- 
Donald Tsland Farms, December 21st. 1946, which 
embody the resolution for a declaration of dividend 
of the mineral rights under Henning Tract. 

Mr. Nyquist: That is objected to, vour Honor, on 
the ground it hasn't been properly identified. 

Mr. Livingston: JT subnut the objection. 

Mr. Nyquist: JI said I object on the grounds it 
hasn’t been properly identified, vour Honor. 
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The Court: What do you say to that? 

Mr. Livingston: Well, it is from the same book 
which 

Mr. Nyquist: I stipulated the earlier minutes 
but 

The Court: Not stipulating to this one? [114] 

Mr. Livingston: The minutes are from the same 
book, is the same, it hasn’t changed since the stipu- 
lation of counsel. If he wants to stipulate I could 
put in—I could put Mr. Von Husen on the stand. 


The Court: His objection is technically accurate, 
and, of course, I will have to sustain the objection. 

Mr. Livingston: Mr. Von Husen, will you take 
the stand please? 


Whereupon, 
JOHN VON HUSEN 


ealled as a witness for and on behalf of the Peti- 
tioners, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 


The Clerk: Have a seat, sir, and state your name 
and address, please? 

The Witness: My name is John Von Husen, 
V-o-n H-u-s-e-n, 1892 West Willow Street, Stock- 
ton, California. 

Q. (By Mr. Livingston): On December 21, 1946, 
were you the secretary of MeDonald Island Farms, 
Litd.? A. Yes, sir. 


Q. I show you a document or book entitled Me- 
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Donald Island Farms, Ltd. and ask you what that 
book is? 

A. It is the minute book of the corporation of 
MeDonald [115] Island Farms, Ltd. 

@. Were you present at the meeting that was 


held on December 21, 19467 A. Yes, sir. 
@. Wiull you state whether these minutes reflect 
the occurrences at that meeting ? A. Thev do. 


Q. And is that your signature? 

A. Yes, sit. 

Your signature appended to the minutes? 
Yes, sir. 


PS 


Mr. Livingston: I now offer—any cross exam- 

ination ? 
Cross Examination 

Q. (By Mr. Nyquist): Mr. Von Husen, can vou 
tell me when those minutes were prepared ? 

A. Right at the end of the meeting. 

@. You mean vou sat down and typed these up 
at the end of the meeting? 

A. Probably the next morning. 

@. And are vou testifying that the meeting was 
held on this exact date, December 21, 1946? 

a. Yes; aif. 

(). «And that the parties who are listed here were 
present [116] on that exact date? A. Yes. 

Mr. Nyquist: No further questions. 

Mr. Livingston: I offer the minutes of December 
21, 1946, in evidenee. 

Mr. Nyquist: No objection, your Honor. 

The Court: They will be received. 
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The Clerk: Exhibit 8. 


(The minutes above referred to were marked 
and received in evidence as Petitioner’s Exhibit 
No. 8.) 


Mr. Livingston: Step down, please, Mr. Von 
Husen. 
(Witness excused.) 


Mr. Livingston: Now, in order to avoid unneces- 
sary expansion of the record, I think we can agree 
as to their content, unless counsel wants them to 
eo in as they stand. 

The Court: Well, you submitted those two pages 
as an exhibit. Those two pages are now part of the 
record. 

You give the book to the clerk, he will stamp it. 
If the parties wish, I will give you permission to 
withdraw the book and substitute a photostatie copy 
of the two pages. 

Mr. Livingston: May I suggest this 

The Court: Or, if you desire, you may leave the 
entire book. 

Mr. Livingston: Your Honor, if you reeall, we 
agreed [117] the same book, vou were talking about 
before, that the book might be left here, that the 
reporter was to transcribe this into his notes, certain 
paragraphs. 

The Court: Those are not exhibits. It has been 
admitted as Exhibit 8. 

Mr. Livingston: Would it be agreeable to have 
the exhibit copied into the record, or would you 
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prefer it—I am sorry if T am offending the Court. 
T assure you I am not doing it deliberately. 

The Court: These two pages are now Exhibit 8. 
They have been reeeived in evidence and all [ ean 
allow vou to do is either to leave the book or IT will 
let vou withdraw the book, take a photostatie of 
those two pages or make any other kind of copy you 
wish, providing the Government is satisfied as to the 
accuracy of the two pages, and resubmit them. 

Mr. Livingston: I desire to offer in evidence a 
deed dated Deeember 21, 1946, and recorded on Jan- 
wary 10, 194%, McDonald’ Island Farms, Ltd. to 
Weyl-Zuckerman and Company, Ltd. and after 
counsel has had an opportunity to examine it we 
may be able to agree that the property therein de- 
scribed is the mineral mghts under Henning Tract. 

Mr. Nyquist: I have no objection, but T am not 
stipulating as to the deseription. [ haven’t had a 
chance to study that out. It is the date vou say the 
Henning Tract was transferred. but I didn't fellow 
that description through. [118] 

Mr. Livingston: Well, [ will offer this in evi- 
dence, vour Fionor, please. 

The Court: Adnutted. 

The Clerk: Jéxhibit 9. 

(The deed referred to was marked and _ re- 
ceived in evidence as Petitioner’s Exhibit No. 
DB.) 

Mr. Livineston: T offer in evidence a deed dated 
June 27th, 1946, from Weyl-Zueckerman to MeDon- 
ald Island Farms, Ltd. 

Mr. Nyquist: No objection. 
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The Court: Admitted. 

Mr. Livingston: Can we stipulate that the 2707 
acres deseribed in this deed comprise the so-ealled 
Herning Tract? 

The Clerk: Exhibit 10. 

Mr. Nyquist: No, I would rather you had some- 
one identify that. 

Mr. Livingston: All right. 

All right, My. Zuckerman, will you step forward, 
please? 

Whereupon, 

JOHN ZUCKERMAN 
recalled as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, was 
further examined and testified as follows: [119] 


Further Direct Examination 

Q. (By Mr. Livingston): I show you Exhibit 10 
and eal! the attention to the description of 2,707 
acres and so forth. Will you tell me what property 
that is? 

A. Henning ‘Tract. 

Q. I show you Exhibit 9 and eall your attention 
to the description of mineral rights in the same 
2,/07 acres, I believe. Can you tell us what that 
property 1s? 

A. Henning Tract. 

Mr. Livingston: You may cross examine. 

Mr. Nyquist: No questions. 

Mr. Livingston: Mr. Von Husen, would you take 
the stand? You have been sworn. 
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Whereupon, 

JOHN VON HUSEN 
recalled as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, was 
further examined and testified as follows: 


Further Direct Examination 

Myr. Livingston: May I have Exhibit C and D, 
please ? 

Q. (By Mr. Livingston): I call your attention 
to Exhibit C, the first page on that exhibit 1s—what 
kind of a sheet is that? 

A. That is an entry sheet. [120] 

Q. Entry sheet? Can you tell me in whose hand- 
writing that is? 

A. It isin my own handwriting. 

Q. Will you explain the figures that appear on 
that page, please? 

A. It records the transfer of the Henning Tract 
property to McDonald Island Farms by Wevl- 
Zuckerman and Company. This is the entry from 
the Weyl-Zuekerman and Company books. 

Q. Under what date? A. June 27th, 1946. 

@. Go ahead, explain those figures. 

A. The property was transferred by Weyl-Zuck- 
erman and Company to McDonald Island Farms at 
the original cost of $125 per acre and the increment 
for wlich this land had been carried on the books 
was charged off to the surplus account of Weyl- 
Zuckerman and Company. 

Q. And the cost was what? 

A. The cost was $338,375. 
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@. And the increment was what? 

A. The increment was $473,475. 

Q@. Now, will you explain to the court what that 
transaction is, involves the development of an in- 
erement on the books of the company with its in- 
flection of surplus? 

A. I referred to the old ledger and noticed 
that the land was bought originally in 1912 at $125 
per acre for a total {121] of $338,375. In 1913, on 
February 28th, the ledger records an increment in 
land value of another $125 per acre or $338,375, and 
on October 30th, 1926, an additional inerement in 
the value was recorded of $50 per acre, the total 
of $135,350. 

The Court: Well, what is meant by these—this 
term “increment” ? 

The Witness: ‘hat is the notes I found on the 
ledger. I don’t know just what was meant by that. 
I didn’t make those entries myself. 

Q. (By Mr. Livingston): Now, I show you a 
portion of Exhibit D, and I will ask you—which is 
headed Land, 1946, June 30th. Will you tell me in 
whose handwriting that was written? 

A. That is Mr. Gibbons’, who is the bookkeeper 
in our Stockton office. 

Q. And is he under your supervision? 

A. Yes, sif. 

Q. Was he that time? A. Yes, sir. 

Q. Are you famihar with the figures that ap- 
pear on that page? A. Yes. 
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Q. Will you tell the court what that page repre- 
sents ? 

A. It records the acquisition of the Henning 
Tract [122] property by McDonald Island Farms in 
June of 1946, at $125 per acre or a total of $338,375. 

Q. And what about the other figures? 

A. The next entry is on December 21, 1946, cov- 
ering a deed executed by McDonald Island Farms, 
Ltd. to Weyl-Zuckerman and Company, transfer- 
ring mineral and gas rights on the Henning Tract 
property, which 1s a credit to this account. 

Q. Now, there is a notation that was called to the 
attention of Mr. Zuckerman on ¢ross-examination m 
the tax return, which, as T recall, involved the trans- 
fer of two-thirds of the surface mghts of the Me- 
Donald Tract by the Weyl-Zuckerman and Com- 
pany to MeDonald Farms, Ltd. Do you reeall that? 

A. Yes, sir. 

Q. Will you explain the cireumstances under 
which that occurred? 

A. Jt was about ten days or two weeks before 
the transfer of the surface mghts on the MeDonald 
Tract to McDonald Island Farms, Ltd. that Wevl- 
Auckerman aequired from Zuckerman Potato Com- 
pany thei one-third interest in the surface rights 
of the MeDonald Tract for whieh they paid eash at 
the time. There was no deed executed for this par- 
ticular transfer as this property subsequently went 
to McDonald Island Farms, Ltd. and it was deeded 
directly by the [123] trustees of the Zuckerman 
Potato Company to McDonald Island Farms, Ltd. 
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Q. Now, have you any records disclosing the 
trans—the details of these transactions insofar as 
purehase price and receipt of purchase price is con- 
cerned ? 

A. I know there is a ledger account which re- 
flects the payment of 

Mr. Nyquist: Objection, your Honor, to any 
testimony as to what the contents of a Iedger ac- 
count—— 

Q. (By Mr. Livingston): Don’t tell us what they 
contain, just tell us whether there are such ledger 
pages ? A. ~ Vos, sir. 

Q. Are they in court here? A. Mo. 

@. Well, have you any records appertaining to 
the use of the funds—let’s take, for example, the 
$720,000 that was borrowed from the Bank of 
America. Have you any records here disclosing the 
disposition of those funds? 

A. The $720,000 which McDonald Island Farms 
obtained from the Bank of America was paid over 
to Weyl-Zuckerman and Company in payment for 
the Henning Tract of $338,375 of the two-thirds of 
the surface rights which they acquired from Weyl- 
Zuckerman and Company for a total of approxi- 
mately $240,000 as well as for consideration for the 
improvements [124] and the equipment on Henning 
Tract, which accounted for these funds. 

Q. Now, what was done with the payments re- 
ceived by Weyl-Zuckerman and Company from Me- 
Donald Island Farms, which you have just de- 
scribed % 
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A. Well, Weyl-Zuckerman and Company repaid 
the Bank of America for the short term notes cov- 
ering the acquisition of the MeDonald stock from the 
Holly Sugar Corporation to the extent of $216,620. 
It also paid for the mineral mght aequired from 
the Holly Sugar Corporation, one hundred and 
eighteen thousand odd dollars. It retired the out- 
standing bonds on the Henning property of approx- 
imately 146,000 and it also retired some long term 
notes to IK. M. Weyl for $95,000 and to Helen 
Rosenfels for $66,000. 

®. What was that last figure? 

A. 66,000, approximately, $66,000. 

Q. What was done by the purchase price re- 
ceived from the Weyl-Zuckerman and Company 
from the Pacifie Oil Company of $609,000? 


A. That money was 


Q. Well, pardon me. Let me interrupt here for 
just a moment. You said that—go ahead, thank you. 

A. What? 

@. Withdraw the interruption. 

A. All 609,000, there were notes paid to the 
Bank of [125] America which had become due on 
December 31, 1946, and which were overdue at the 
time. There were $350,000 of such notes that Weyl- 
Zuckerman and Company owed to the bank and 
there was another hundred thousand dollars that 
Weyl-Zuckerman’s subsidiary, the General Potato 
and Onion Distributors owed to the Bank of Amer- 
ica, and there was $150,000 owed by the Zuckerman 
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Potato Company. That accounted for $600,000 of 
that money. 

Mr. Livingston: You may cross examine. 


Cross Examination 

Q. (By Mr. Nyquist): Getting back to this one- 
third interest in the MeDonald surface rights which 
were held by Zuckerman Potato Company 

A. Yes. 

Q. I wanted to be sure I understood your testi- 
mony on that. You say that a conveyance was made 
directly from Zuckerman Potato Company to Me- 
Donald Island Farms 

A. That 1s correct. 

Q. ——Ltd.? A. That is eorrect. 

Q. But it was taken in on the books of Weyl- 
Zuckerman and shown as a sale by Weyl-Zucker- 
man to ae Meal, is) correet. 

Mr. Nyquist: I ask that this be marked for 
[126] identification. 

The Clerk: Exhibit FE for identification. 

Mr. Nyquist: I show you Respondent’s Exhibit 
E for identification and ask vou if that is your 
signature at the bottom of that document? 

A. Yes. 

Q. Does this document consist—is this document 
a protest filed on behalf of Wevl-Zuckerman and 
Company with the Bureau of Internal Revenue in 
connection with this matter? 

A. Yes, it is. 

Mr. Nyquist: I offer this in evidence, your Honor. 
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Mr. Livingston: No objection. 

The Court: Be admitted. 

The Clerk: Exhibit E. 

(The protest above referred to was marked 
and received in evidence as Respondent’s EEx- 
hibit No. E.) 

Mr. Nyquist: No further questions, your Honor. 

Mr. Livingston: That is Petitioner’s*case, your 
Honor. 

(The deed referred to was marked and re- 
eeived in evidence as Petitioner’s Exhibit No. 
10.) 

Mr. Nyquist: I have here a document which I 
would like to introduce as Respondent’s next in 
order. I have submitted it to Mr. Livingston. You 
have a copy. It is merely [127] a computation of 
corporation income tax for the year 1946, assuming 
all items of gross income and deductions and credits, 
the same as on the Weyl-Zuekerman return, but ex- 
eluding that amount of $230 and making the corres- 
ponding adjustment to the different received credit. 
It is for showing the amount of additional tax they 
paid in 746 in order to get what the Government 
contends 1s that attempted tax saving. 

[I believe he will stipulate to the aceuracy of 
the computation. 

Mr. Livingston: I will stipulate to the accuracy 
of the computation hut I don’t consider it proper 
material for an exhibit. 

The Court: The exhibit will be admitted. 

The Clerk: Exhibit F. 
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and received in evidence as Respondent’s Ex- 
hibit No. F.) 


Mr. Nyquist: You have rested your case, Mr. 
Livingston ? 

Mr. Livingston: Yes. 

Mr. Nyquist: Mr. Schroeder, will you take the 
stand, please? 


Whereupon, 


GEORGE SCHROEDER 


was called as a witness for and on behalf of the 
Respondent, having been first duly sworn, was ex- 
amined and testified [128] as follows: 


Direct Examination 


The Clerk: Will you have a seat, sir, and state 
vour name and address, please? 

The Witness: George Schroeder, Standard Oil 
Company of California, 225 Bush Street, San Fran- 
cisco. 

Q. (By Mr. Nyquist): Please state very briefly 
the general nature of the Standard Oil Company ? 

A. Well, it is in the business of produeing and 
refining, distributing oil, gas and other hydrocarbon 
substanees in California and other states. 

Q. And are you acquainted with the Pacifie Oil 
Company ? A. Yes, I am. 

Q. Will you explain its relationship to Standard 
Oil Company ? 
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A. It is a 100% subsidiary of Standard Oil of 
California. 

Q. You stated you are also employed by Stan- 
dard. Are you also employed by Pacific Oil? 

A. IJ think you ean say I am. It is a hundred per 
cent subsidiary and we do work for the subsidiaries 
as well as the parent corporation. 


Q. You brought certain documents with you in 
response to a subpoena? 


A. I have them here. [129] 


Q. One of these documents is the original of the 
deed, a copy of which is already in evidence, one 
of Petitioner’s exhibits. That is a deed dated No- 
vember 18th, 1935—exeuse me, dated January 20, 
1947, and recorded January 23. 1947, from Weyl- 
Zuckerman to Pacific Oil Company. I am not sure 
of the number, but Petitioner has put a copy of 
this in evidence. I would like to put a eopy, a photo- 
static copy of the original in evidence as Respond- 
ent’s Exhibit next in order. 

Mr. Livingston: No objection. 


The Court: It will be admitted. I would like 
counsel to tell me why we need two copies of the 
same exhibit. 

Mr. Nyquist: Well, the witness John Zuckerman 
was unable to reeall whether the deed from Me- 
Donald Island Farms to Wevyl-Zuckerman which 
was recorded on January 10th, 1947, or whether it 


was executed on the date that it bears, December 
21, 1946. 
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Mr. Livingston: I didn’t quite follow that. Will 
you read that to me please? 


Mr. Nyquist: I say the witness John Zuckerman 
was unable to reeall when he was questioned, he said 
he was unable to recall or testify whether the deed 
from McDonald Island Farms to Weyl-Zuckerman, 
which bears the date of December 21, 1946, was 
recorded January 10th, 1947. He was unable to re- 
eall whether that deed was executed on the date that 
it bears or on [130] the date that it was filed 
and 

Mr. Livingston: Well, I don’t see. Maybe I don’t 
understand. 


Mr. Nyquist: Can I finish my sentenee? I will 
tell you what I am driving at. This deed, which was 
executed by the taxpayer, Exhibit G, contains in it 
a recital: ‘Whereas by deed, executed by McDonald 
on December 21, 1946 and recorded on January 
rib, 147 *.* &” and so forth. 


Now, that statement appears both in the copy I 
am introducing and the copy you are introducing, 
but the copy I am introducing, which is a copy of 
the original, shows that a date, January, 1947, was 
tvped in and struck out and January 21, 1946, was 
substituted. 


Mr. Livingston: The deed he speaks of was ac- 
knowledged on December 21, 1946. 

The Court: What is the corresponding exhibit 
number of the other one? 

The Clerk: Exhibit G. 
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The Court: In other words, Exhibit G and Ex- 
hibit 5 purportedly relate to the same matter? 

Mr. Nyquist: Exhibit G is a copy of the original 
deed in the possession of Standard Oil, Exhibit 5 
is a copy of the records of the County Recorder. 
I believe that is correct, is it? 

Mr. Livingston: I think so. [1381] 

The Court: In other words Exhibit 5 is a copy 
of a copy, whereas Exhibit G is the original—is a 
copy of the original? 

Mr. Nyquist: Photostat of the original and the 
original is here in case anyone cares to inspect it. 

The Court: I see. Thank vou very much. 

(The photostat referred to was marked and 
received in evidence as Respondent’s Exhibit 
No. G.) 

Q. (By Mr. Nyquist): Mr. Schroeder, will vou 
desembe the situation that existed, or the business 
relationship that existed between Weyl-Zuckerman 
and this Standard Oil Company at the beginning 
of 19462 A. The business relationship 7 

O. Yes. 

A. Well, we were—Standard Oil Company of 
California was the lessee of 

@. Let me interrupt a moment. T am not sure 
that is clear in the record just what the nature of 
your employment with Standard Oil Company is. I 
think that should be clarified first. 

A. Jam manager of the contract division of the 
producing department of Standard Oil Company of 
California and a part of my work in the company 
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through the years has been the administration of 
contracts and negotiation of leases and [152] pur- 
chase of properties that are involved on and in gas 
lands. 

Q. Did you do the negotiating with respect to 
the dealings with these—with the Weyl-Zuckerman 
Company ? 

A. I did the negotiating; ves, sir. 

Q. What was the business relationship that ex- 
isted at the beginning of 1946? 

A. At the beginning of 1946, the Standard Oi 
Company of California was the—was the lessee of 
Wevl-4uckerman and the McDonald Island Farms. 
T have here some papers; I would like to look at 
these papers to get those correct names of the cor- 
porations if that is of significance. One was Weyl- 
“Auekerman and Company and the other one—well, 
I guess you know what it 1s, 1t 1s MeDonald Island 
Farms Company, I guess it is. 

©. I think I ean speed this up a little by a lead- 
ing question. There has been testimony on direct ex- 
amination—rather there has been testimony earlier 
in this case about some friction between Standard 
Ml Company and Weyl-Zuckerman and around that 
date, and IL am wondering if vou would explain the 
mature of that friction? 

A. Well, I have these memos here with these 
dates and—are the dates significant here? 

Q. Yes, the dates are significant. 

A. Or do you want me to just state—— 

@. The dates are significant. [133] 
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A. Well, from these memos 
@. If vou need to look to refresh your recol- 

lection, yes. 

A. Well, this is a memo, memorandum dated De- 
cember the 13th, 1946. 

Q. Pardon me. A. Yes 

Mr. Nyquist: Let me mark these memoranda for 
identification at this time. 

You have a photostat of each of these, I believe, 
and I won’t have to take vour originals. 

I will ask vou to mark as exhibits next in order 
for identification, these four documents. Do you 
want to see these ? 

My. Livingston: As long as they are only for 


identification 

The Clerk: Exhibits H, I, J and K for identi- 
fication. 

(The documents above referred to were 
marked for identification as Respondent’s Ex- 
hibits Nos. H, I, J and K.) 

Q. (By Mr. Nyquist): TI ask you, Mr. Schroeder, 
were these memoranda made by you in the course 
of vour business at about the time of the transac- 
tions between yourself and—between Standard Oil 
Company and Weyl-Zuekerman? [134] 

A. They were. 

Q. And at the time did you know the statements 
contained therein to be correct? 

A. Ob, yes 

Mr. Nyquist: I shall offer these in evidence as 
Respondent’s next in order. 
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Mr. Livingston: Well, I must object, your Honor. 
In the first place on their face they demonstrate 
they are not contemporaneous memoranda. In the 
second place, it is not permissible to offer in evi- 
dence memoranda of any kind. The proper proce- 
dure is that if there 1s contemporaneous memor- 
anda, as the witness needs by such contemporaneous 
memoranda to refresh his recollection, he may use 
that memoranda for the purpose of so doing it, but 
the memoranda itself is not in evidence, but there 
are two objections to the offer counsel has made. 

Mr. Nyquist: He has testified that these are 
memoranda made in the regular course of his busi- 
ness at the time. 

Mr. Livingston: I don’t think so. 

Mr. Nyquist: And for that reason I have offered 
them. However, I will take—it will take a little 
longer to go through them with the witness. I will 
be glad to go at them that way if it is desirable. 

Mr. Livingston: May I ask the witness a question 
[135] on voir dire? 


Voir Dire Examination 

Q. (By Mr. Livingston): Mr. Schroeder, this 
memoranda was prepared on December 13th, 1946, 
was it not? A. Yes, sir. 

@. And it purports 

The Court: You are referring to one of these 
memoranda, Exhibit H, for identification ? 

Mr. Livingston: The one that is headed Decem- 
ber 13th, 1946, San Francisco, December 13, 1946. 
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Q. (By Mr. Livingston): That was prepared on 
the date that appears there? A Fes. 

Q. And this memoranda was not prepared at or 
about the time of this conversation that 1s related 
in the memorandum which occurred in November, 
1945, it was prepared some year and thirteen months 
afterwards, is that correct? 

A. That is correct. 


Direct Examimation—(Resumed) 

Q. (By Mr. Nyquist): At the time you prepared 
the memorandum did you know the facts stated 
therein to be true? 

A. Yes, I believe everything stated here is a true 
statement. I made it with that intention. [136] 

Mr. Nyquist: If your Honor desires, I will take 
this witness through the things one at a time. 

The Court: IT am going to adjourn at this time. 

We will reconvene at 10:00 o’clock tomorrow 
morning. 

(Whereupon, at 4:35 p.m. a recess was taken 
until 10:00 o’clock a.m., Thursday, March 18, 
1954.) [137] 

The Clerk: Docket No. 48,504, Weyl-Zuckerman 
and Company. 

Mr. Nyquist: Any questions, your Honor? I will 
ask Mr. Schroeder to take the stand again. 

Whereupon, George Schroeder resumed his testi- 
mony as follows: 

Mr. Livingston: In line with your discussion of 
vesterday afternoon, if the Court please, I am will- 
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ing that Mr. Schroeder may use this memorandum 
of December 13, 1946, but I think it is necessary that 
an obvious stenographic error 

The Court: I don’t know what vou mean. You 
said “is using it.”” What do you mean by “using it’? 

Mr. Livingston: Well, he may have it before 
him and testify from it. It is my impression that 
Mr. Nyquist desires to follow that course. [If I am 
in error then I will not press the proposal. 

Mr. Nyquist: Your Honor, I believe Mr. 
Schroeder probably can testify from recollection on 
most of this but, if necessary, we will ask him to 
refresh his recollection from the documents. 

The Court: He may do so. 

Mr, Nyquist: All nght. [139] 

Q. (By Mr. Nyquist): Mr. Schroeder, will 
you 

Mr. Livingston: My suggestion is withdrawn. 
Mr. Nyquist will proceed on his own matter. 

@. (By Mr. Nyquist): Mr. Sehroeder, will you 
explain the business relationship that existed be- 
tween the Standard Oil Company, Weyl-Zuckerman 
and Company, and McDonald Island Farms, Ltd. 
in the latter part of 1945 and the early part of 1946, 
briefly ? 

A. The Standard Oil Company had leases that 
were—that we were the lessee and these companies 
you name, McDonald Island Farms and Weyl- 
Zuckerman and Company were the lessors. The 
lands covered by the leases were over in what we 
eall the McDonald Island gas field and the mainte- 
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nance of that lessor-lessee relation is something that 
more or less fell to me. There were times when the 
landowners would come in and make inquiry, ask— 
complain about this or that, particularly the amount 
of royalty that was allocated to these pieces of 
property as compared to the amount allocated to 
other properties in the field and we used to confer 
quite a bit about that in an effort to see that the 
correct amount of gas produced from the different 
properties was the fair and equitable share of each 
of the lessors. 

Q. Well, how would you describe the relationship 
that existed with respect to these particular lessors, 
that is, in [140] the sense of whether it was a 
smooth running relationship or whether there was 
friction? 

A. Well, we had many complaints from the 
ZAuckermans. 

@. Will you tell us, with as great a degree of 
precision as vou can, as to dates, the course of the 
early offers to buy or to sell with respect to the gas 
mehts that were ultimately conveyed to the Stan- 
dard Oil Company subsidiary in the early part of 
1947 ? 

Mr. Livingston: Objection. The question is too 
eeneral. The proper course is to interrogate the 
witness as to a specific conversation. 

Mr. Nyquist: Well, I will be verv glad to tell 
the witness the specifie dates and places of the con- 
versation, if it 1s satisfactory to Mr. Livingston. I 
was trying not to lead the witness, your Honor. 
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Mr. Livingston: Thank you. 

Q. (By Mr. Nyquist): Was there a conversation 
in November, 1945, with respect to a possible sale to 
Standard Oil Company of gas mghts on McDonald 
Island ? Be Oe, BP. 

Q. Can you tell us the general—ean you tell us 
what was said on 

A. Qh, I don’t think so. I don’t remember par- 
ticularly who said what and how and when, but I 
did make this note here [141] and I do know that 
I offered the Zuekermans 500,000 for those—for 
their interest in those leases. Now, whether this 
could have covered just the gas rights initially, 
whether we were talking about all of the rights in- 
cluding surface and all those things like that, I 
eouldn’t tell you, but I did make this note and I do 
know that I had the conversation as I indicated in 
this memorandum and he did offer them $500,000. 

Q. Was that offer accepted ? A. It was not. 

Q. What was the next step in the negotiations 
early in July of nineteen forty 


Mr. Livingston: Objection. Calls for the con- 
clusion of the witness. Proper question is to in- 
quire concerning a specific conversation. 

Q. (By Mr. Nyquist): Were there further nego- 
tiations in July of 1946? 

Mr. Livingston: Objection. Proper question should 
be: was there 


The Court: The witness may answer. 
A. Will you ask that again, please ? 


152 Weyl-Zuckerman & Company vs. 


(Testimony of George Schroeder.) 

Q. (By Mr. Nyquist): Were there further nego- 
tiations in July of 1946? sur ‘You 

Q. Will you tell us about those negotiations? 

A. At that time Maurice Zuckerman called at 
the office and offered to sell these properties and 
again I ean’t be specific as to whether it included 
this or that or what, but generally the gas rights 
in there which were the subject of our coneern. 

The Court: By “the gas mghts” do vou mean the 
vas rights underlying the entire island? 

The Witness: Yes, sir. He offered that for $875,- 
000 but before the meeting was over he ndieated to 
me that if we would go along that he would be will- 
ing to cut that down to $820,000. I had the feeling 
that he wanted us to kind of nominate a figure there 
of that order. 

QO. (By Mr. Nyquist): Was John Zuckerman 
present at that conference ? 

A. Ido not remember. 

@. You have no present recollection of whether 
John Zuckerman was present at that conference ? 

A. J don’t rveeall that he was there. I don’t be- 
heve—I would have to say IT don’t believe he was 
there; | don’t remember that he was there. 

©. Could your reeollection on that matter be 
refreshed by looking at the second paragraph of 
your memorandum of December 13th, 1946 ? 

A. At that time John Zuckerman suggested that 
they would—is that the paragraph vou mean? 

Q. Yes. [143] 

A. Well, that did not have to do with the dis- 
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cussion in July. That had to do with the discussion 
in August. 

Q. Oh, I see. I misunderstood. All right, was 
there a further discussion in August of 1946? 

A. Y¥es, sif. 

Q. Will you tell us the nature of that discussion ? 

A. At that time I—that was following diseus- 
sions with our own people after the thing had been 
pushed around by our own group, and I told John 
Zuckerman at that time that we would not go for 
their proposal beeause it was he who indicated that 
—at the time—that they would probably then get 
ready to sue beeause of some of these differences 
of opinion that we had in respect to the allocation 
of production to these properties and the matter of 
drilling additional wells and things of that sort im 
connection with the administration of the lease. 

Q. Did this statement by Mr. Zuckerman that 
he would probably get ready to sue have any effect 
upon vour attitude toward further negotiations for 
the purchase of these gas rights? 

Mr. Livingston: Objection. Calls for the con- 
elusion of the witness. 

Mr. Nyquist: Your Honor, I am making inquiry 
here as to his motives and attitude and how this 
particular fact affected his outlook on the transae- 
tion. This is exactly the [144] same thing that we 
were covering all day yesterday in Mr. John Zuck- 
erman’s direct testimony. 

Mr. Livingston: I don’t think so. I don’t think 
the business purposes of the Weyl-Zuekerman Com- 
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pany can be determined by the attitude of mind on 
the part of Standard Oil Company nor upon the 
part of this witness. 

Mr. Nyquist: I might say the purpose, your 
Honor, is simply to show that the ultimate purchase 
Was due to a certain extent, to a desire to eliminate 
a possible law suit. That is, the threat to sue was a 
factor in the negotiations. 

The Court: Well, I don’t see there is any real 
difference between the parties on that. It seems to 
me that exactly was what Mr. Livingston was trying 
to establish through Mr. Zuckerman’s testimony 
yesterday. What is the quibbling between you 
about ? 

Mr. Livingston: J don’t put it in the same way, 
that is all. The implications that I find in the testi- 
mouy are that no one knuckled down to the other 
because of a prospective law suit. On the contrary, 
that law suit was, in preparation and that by means 
of a sale they avoided it. Standard Oi] Company, 
I don’t think, was afraid of Weyl-Zuckerman’s law 
suits. I may be wrong, but I don’t think it makes 
any difference. I think it 1s immaterial whether they 
were afraid or not. The facts are there and it is for 
the court to determine the consequences of the fact. 

The Court: Gentlemen, the difference between 
you escapes me. 

Mr. Livingston: It may be. However, the differ- 
ence, if it does exist, in my own mind, it may be 
utterly unmaterial so therefore I don’t think the 
question 1s proper. 
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The Court: If it is immaterial it will go to the 
weight. However, out of an abundance of caution 
T will allow the witness to answer. 

Will you read it back, Mr. Reporter? 

(The question was read by the reporter.) 

A. Well, I don’t recall that it had any effect 
upon my attitude, if you mean mine. I don’t reeall 
that it had any effect upon mine. 

Q. (By Mr. Nyquist): Was it an element that 
was considered and given some consideration in 
determining whether the ultimate purchase should 
be made? 

Mr. Livingston: Same objection, and further ob- 
jection that counsel is cross examining his own wit- 
ness. 

The Witness: Will you 

The Court: The witness mav answer. 

The Witness: Will you read it back again, 
please? I am sorry. 

(The question was read by the reporter.) 

A. Yes, sir. [146] 

Q. (By Mr. Nyquist): Will’you explain that 
statement ? 

Mr. Livingston: Same objection; calls for the 
conclusion and explanations not proper on direct 
examination. 


The Court: The witness mav answer. 
The Witness: Would vou read it to me, please ? 
(The question was read by the reporter.) 
A. All during these negotiations we were con- 
eerned with the administration of this rather com- 
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plicated, so-called, rateable taking plan matter of 
apportioning the gas company’s demand for deliv- 
eries between the various properties in the Me- 
Donald Island gas field that we were operating 
under lease and when one landowner comes in 
and complains about his share and wants it to be 
increased, we are naturally concerned with it. We 
still want to be able to apportion the entire pro- 
duction properly between all of the properties, and 
there was also the matter of the drilling of a well 
in there, and IT beheve after one time we indicated 
that we might probably dril} that extra well, and 
vet those things always bothered us. They were 
always there, and they had some bearing, maybe, 
in coming up with the final dollars that we ultimate- 
lv agreed to pay for this thing. It was part of the 
whole picture. 

The Court: Well, of course, Mr. Nyquist. what 
may have been the secret understanding or secret 
intentions of Standard Oil or its subsidiaries can 
have no bearing upon the [147] outcome of this ease 
end to that extent Mr. Livingston’s objections—he 
is right in his objections and T am not going to give 
any weight to any undisclosed intentions of Stan- 
dard or its subsidiaries in this matter. The im- 
portant thing, it seems to me in eonnection with 
this case, 1s to what extent Standard’s thoughts, 
negotiations, and similar matters were made known 
to the Petitioner or its representatives or might 
have been ascertainable or discerned by sueh repre- 
sentatives and, to that extent, this testimony may 
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be relevant but it is relevant only to the extent that, 
the purpose of Standard was either explicitly made 
known to Zuckerman or its representatives or to 
the extent that it was reasonably inferred that it 
was readily ascertainable by them. 

Mr. Nyquist: It was merely introduced in show- 
ing it had some effect in facilitating a sale here. I 
don't expect I can get Petitioner to sav it was in- 
tended for that purpose, but I merely want to show 
it had that effect. 

The Court: I just want the record to be clear 
that I am admitting his testimony for only the lm- 
ited purpose. 

Q. (By Mr. Nyquist): Mr. Schroeder, was there 
a further conversation on December 12th, 1946, with 
respect to the MeDonald Island gas rights? 

a. Yes, sit, 

Q. Will you tell us the substance of that con- 
versation? [148] 

A. On that day Mr. John Zuckerman came into 
the office and indicated that they did not like to 
sue and that they would like to get back into the 
picture again on the basis of the sale of their in- 
terest and we mentioned the $500,000. IT think John 
Zuckerman mentioned that as being too low and 
mentioned it ought to be 30% more, namely $650,- 
000, and I believe I indicated that because of the 
payment of royalty between Deeember Ist, 1945, and 
the date of that conversation, practically most of 
that year, that whatever the value should have been 
on the thing it would have to be redueed by the 
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value of the production taken out in the interim 
and the net result of that was that John Zuckerman 
indicated willingness to sell the McDonald Island 
interest. According to my memorandum—I don’t 
remember this in the discussion with John—but ac- 
cording to the memorandum that I wrote at that 
time he indicated that there would be willingness 
on their part to sell the McDonald interest right 
then at that time in December, 1946, for its propor- 
tionate share of this $650,000 minus royalty and 
that we could have an option to buy the Weyl- 
Zuckerman pareel at some subsequent time for the 
same—for a proper apportionment of the same 
amount of dollars and those conversations, with 
respect to the sale of those interests, had to do with 
the gas rights and a certain reservation in the Zuek- 
ermans with respect to one-eighth oil royalty and 
I believe, initially at that time, [149] one-eighth gas 
rovalty in certain zones that were not then being 
produced or certain portions of the property that 
were not then being produced. 

Q. Mr. Sehroeder, leaving now the subject of the 


negotiations with respect to sales price and turning 
to the matter of form of the ultimate convevances, 
was there a conference on or about December 23rd, 


1946, in this conneetion 2 he. = “Yee git: 
@. Were any documents produeed at that con- 
ference ? A. Yes, sir. 


QM. Could you tell us what those documents were? 
A. I don’t reeall them particularly, but they 
were documents. 
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Mr. Livingston: Pardon me just a moment. I 
believe the witness is now referring to something 
in writing and I object on the ground that this form 
of testimony is not admissible. The writing is the 
best evidence. 

Mr. Nyquist: You said—well, I will, then, offer 
the writing in evidence if it 1s agreeable with Mr. 
Livingston. 

The Court: You object to the writing itself being 
offered ? 

Mr. Livingston: No, no. I haven’t seen it yet. I 
don't know what particular writing they have in 
mind. (Mr. Nyquist handed Mr. Livingston a docu- 
ment.) That is not a writing. Counsel submits to 
me a memorandum. [150] 

Mr. Nyquist: That is the—— 

Mr. Livingston: May I complete my statement ? 
That is a memorandum dated September 24th, 1946, 
which is signed by the witness. As I understand the 
question, it asks the witness to tell him, or rather, 
to state to the court the contents of a document that 
existed on December 23rd, 1946. 

Mr. Nyquist: Your Honor, I merely asked for 
a description of what documents were prepared. I 
did not request the contents of any documents. 

Mr. Livingston: I misunderstood the question. 

Mr. Nyquist: At least I so intend the question. I 
will withdraw the question and rephrase it. 

Q. (By Mr. Nyquist): Were any drafts of deeds 
prepared and submitted at that conference? 

A. It is my recollection that I went over there 
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with Mr. Capocelli of Pillsbury, Madison, and 
Sutro and that we presented it to Mr. Livingston 
and Mr. Maurice Zuckerman and Mr. John Zucker- 
man our ideas of how papers might be drawn to 
cover the grant from the land owners to the Pa- 
eifie Oil Company. 

Q. Was one of those a draft of deed with re- 
spect to the Henning property? 

Mr. Livingston: I object. I object on the ground 
[151] the deed is the best evidence of what it was. 
The question is improper on that ground. 

Mr. Nyquist: Your Honor, I am not asking for 
the contents of the document. I am merely deserib- 
ing the document: was there a deed with respect to 
the Henning Tract? 

Mr. Livingston: It tells us what was in it. I 
think that is the danger of asking for oral testi- 
mony as to the content of the doeument because the 
witness, his recollection may be at fault, his inter- 
pretation of the document may be erroneous. There 
is a historic rule—a historic basis for that rule. 

The Court: In my judgment, Mr. Livingston, 
you are now engaging in obstructive tacties. 

Mr. Livingston: Your Honor, please—go ahead. 
Now, I think 

The Court: There was property involved here 
that was in the hands of two different corpora- 
tions 

Mr. Livingston: J think vour Honor is—pardon 


me. 


The Court: and this is a substance versus 
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form ease and the question ultimately to be decided 
is whether what appeared to be the facts are the 
true facts. Now, we have a transaction that was 
ultimately consummated in one matter. There is 
being presented testimony as to the nature [152] of 
that transaction before its ultimate consummation 
in an intermediate stage. I think the witness is 
competent to testify as to what form the transaction 
was to take or what form it was proposed to take 
prior to the eonversion of that form into some 
different form that was ultimately used. 

Mr. Livingston: Your Honor, I 

The Court: JI remind you again, Mr. Livingston, 
as I think I did informally earlier in the trial, per- 
haps it was at a discussion at the bench, that rule 
31 of the Rules of this Court contemplate that the 
parties will stipulate facts that are not fairly in 
dispute and it seems to me that the facts that relate 
to the prior documents that are here under discus- 
sion should be facts that should not be in dispute 
at all between the parties, and it seems to me that 
what you are doing is merely making it difficult to 
establish matters with respect to which there should 
he no dispute whatever between you. 

I am going to eall a recess at this point and I am 
going to ask eounsel to get together with each other 
and see if they ean’t undertake to establish an agreec- 
ment hetween themselves as to what those prior 
documents were. 

Mr. Livingston: Before the recess, may IT say 
something for the record ? 


162 Weyl-Zuckerman & Company vs. 


(Testimony of George Schroeder.) 

In the first place, I wish to call attention to the 
fact that if I had prepared in ample time a stipu- 
lation of [153] facts it would not have been accepted 
by Mr. Nyquist and the demonstration of that is 
that the stipulation of facets which I submitted to 
him last Monday was rejected substantially and the 
only stipulation that he was willing to give me is 
one consisting of approximately two pages, as I 
recall. I think that demonstrates that if there was 
any delay on my part in that respect it was delay 
without any consequence. It would have been an 
idle act for me to have asked him to stipulate to a 
lot more things and it was only the insistence on the 
part of vour Honor that the parties get together 
that enabled us to get the stipulation prepared dur- 
ing the recess, as far as it went. 

The Court: I was ealling your attention to the 
rules of the court, and Rule 31 of this court con- 
templates that the parties will agree upon facts that 
are not fairly in dispute between them and I am 
now going to call a recess and I am going to eall 
upon the counsel to get together with each other to 
attempt to establish and present to the court the 
facts in relation to these—to this transaction as it 
was originally formulated, a matter of which should 
not be in dispute at all between them. 

Mr. Livingston: Yes, but my difficulty, if IT may 
complete my statement, your Honor, is this: 

Your Honor has the idea in your mind that T am 
eneaging in obstructive tactics. You have given me 
no opportunity to [154] justify my position. As it 
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now stands, your Honor has this viewpoint which, 
of course, must react, at least unfavorably toward 
me as a member before this bar, and I stand vitr- 
tually convicted without having an opportunity to 
present my defense. That, whether or not that atti- 
tude of mind would be translated to the merits of 
this case, who can tell? 

The Court: Well, I have no intention whatever 
of suggesting anything of that sort, Mr. Livingston. 

Mr. Livingston: All mght, let’s assume, your 
Honor ean divoree Livingston from Zuckerman or 
Weyl, at least my reputation is of sufficient value 
to me in this community so that when a judge un- 
dertakes to charge me with obstructive tactics I 
should have a chance to prove I am not guilty of 
the charge. After 45 years of practice in San Fran- 
cisco such little reputation as I have been able to 
attain in the community should not be shattered. 

The Court: Well, there was no intention to make 
any such suggestion as that, Mr. Livingston. It 
was the course that the trial was taking this morn- 
ing that was making it: extremely difficult to estab- 
lish facts which really should not have been in dis- 
pute at all between the parties 

Mr. Livingston: But my—pardon me. 

The Court: and I suggest that an effort be 
made to arrive at 

Mr. Nyquist: Your Honor [155] 

The Court: an agreement between the par- 
ties as to those facts. 

Mr. Livingston: I assure you—Pardon me. 
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The Court: I think you are undoubtedly magni- 
fving the remark I made far beyond its import, and 
TI assure vou there was no intention at all to reflect 
upon vou. 

Mr. Livingston: J am delighted to hear that 

Mr. Nyquist: Your Honor 

Mr. Livingston: May T finish, please? I have 


one more thing I want to say. I sav, I am delighted 
to hear that beeause ordinarily that is regarded as 
unethical practice in this community, and any law- 
yer who seeks to practice on an ethical plane will 
not do that. 

Now, as far as agreeing, if eounse] had said to 
me, ‘I would like to have the identity of these doe- 
uments that were presented at this meeting of De- 
eember 23rd, 1946, established,” all he had to do 
was show them to me. My point is, how can we ask 
a witness on the stand to tell us about what docu- 
ment, what it looked like, what it contained, when 
the transaction of the ineident that he undertakes 
to relate occurred some seven years ago? 

The Court: Well, the essenee of counsel’s ques- 
tions did not go, as I understand them, to the min- 
utiae of these documents. A document ean he 
deseribed as a deed from A to B without getting 
into the details of the document, and T [156] gath- 
ered that was the sole import of these questions as 
to whether or not there were two deeds, one run- 
ning from one erantor and another running from 
the seeond grantor, both to a eammon grantee, with- 
out getting into the details of the document at all. 
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Now, I take it that was the sole import of the 
Government’s questions. Is that right, Mr. Nyquist ? 

Mr. Nyquist: That is mght, your Honor. 

The Court: Now, can’t the parties agree on that? 

Mr. Livingston: I ean’t agree without seeing the 
documents, that is obvious. Apparently Mr. Nyquist, 
if it is a fact as your Honor suggests, that there 
were in existence at that time or submitted 

The Court: I don’t know the facts at all. I am 
suggesting only that these are facts that should be 
known to both parties and if they are known to 
both parties they are facts that are not fairly in 
dispute. That is all I am saying. 

Mr. Livingston: Well, I certainly cannot say at 
this time that I know the answer to that question 
because my recollection, although I sat in on these 
eonfereneces, My memory is not so well developed 
that I can say what papers I saw at that time. 

I know, because we have introduced them in evi- 
dence, the papers that were eventually signed. Now, 
if, as Mr. Nyquist suggests, there is an importance 
to he attached if this [157] were two deeds signed 
at that time we shouldn’t depend on Mr. Schroeder’s 
recollection as to whether there were two deeds or 
not. I think it is proper to have the papers here. 
That is all. 

It may not be of any consequence, but if it is, I 
should not be placed in the position of having my 
ease prejudiced by a possible failure of memory or 
misapprehension on the part of Mr. Schroeder con- 
cerning a seven-year old transaction. So, I would be 
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glad to take advantage of the recess and see if we 
can find out what the documents were. 

Mr. Nyquist: Your Honor, it is quite possible I 
could bring out the same point by a slightly dif- 
ferent question without reference to the documents, 
and I will have a try at it if it will expedite things, 
but I do wish to say that Mr. Livingston made 
certain statements coneerning the eonduct of the 
Government counsel and the stipulation of facts, 
and I therefore would like to state, for the record, 
that on January 20th, 1954, the Regional Counsel’s 
Office wrote to Mr. Livingston ealling his atten- 
tion to the Court’s rule requiring a stipulation of 
facts and suggesting that such a stipulation be pre- 
pared and forwarded to the Government some time 
in Mareh—in February—so that the Government 
would have a chance to check the facts and stipu- 
late. I wish to state that I did not hear from Mr. 
Livingston until after I had served subpoenas on 
the petitioner and [158] McDonald Island Farms 
on the Thursday before the eall of the calendar, 
and that I did not reeeive Mr. Livingston's draft 
of the proposed stipulation until after the call of 
the ealendar on Monday of this week. 

Now, I wish to state that at that time, even. im 
the presence of other calendar business, I prepared 
a revised draft containing most of the material Mr. 
Livingston suggested and returned it to him within 
twenty-four hours of the time I received his draft, 
and the only reply IT had from Mr. Livingston on 
that matter was that he would probably stipulate 
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in open Court. He hadn’t agreed with the revised 
draft of the stipulation. 

Mr. Livingston: Now, it is quite evident that 
counsel is endeavoring to exploit, for the benefit of 
his side of the case, a subject which has been— 
which was discussed yesterday morning, and has 
been rediseussed today. 

Mr. Nyquist: I am merely attempting to correct 
the record of Mr. Livingston’s statement to the 
effect that Government counsel was uncooperative 
in attempting to stipulate. 

Mr. Livingston: I say, and I challenge counsel 
to produce, the paper that he prepared, which will 
show what a lhmited seope it was. 

The Court: Gentlemen, I think we have had 
enough of these mutual challenges, and let’s get on 
with the tral of the case if we can. [159] 

If Government’s counsel believes he ean obtain 
the evidence from this witness in a manner which 
will not involve the use of the contents of the docu- 
ments under discussion, I will permit him to make 
the effort subject, of course, to any objections that 
may be made. 

Q. (By Mr. Nyquist): Mr. Schroeder, at the 
conference of December 23rd, 1946, did you or other 
representatives of your company make any pro- 
posals with respect to the manner in which the 
rights in the Henning Tract were to be transferred 
from the then owners to the purchaser? 

a YS, sir. 

Q. What was your suggestion ? 
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A. Mr. Capocelli and I went over there to the 
office. I believe it was Mr. Livingston’s office, at 
which time Mr. John Zuckerman and Mr. Maurice 
Zuckerman were present, and we presented our sug- 
gested form of deed to cover the—or document to 
cover the transfer to the Pacific Oil Company of 
the rights that John Zuckerman and IT had agreed 
upon were to be transferred. 

In other words, John and I—John Zuckerman 
and I had practically reached an understanding as 
to what the deal was, and we had to put it in writ- 
ing in order to transfer the property interests. 
Somebody had to start it, and we submitted some 
papers to cover, I beheve, both of the properties. 

Q. My specific question was: What was your 
suggestion as to the manner of conveying the Hen- 
nine Tract from its then owner, McDonald Island 
Farms, to the purchaser? That is. the route that the 
convevance was to take, was it to be a direct con- 
vevanee or indirectly through some other corpora- 
t10n ? 

Mr. Livingston: T object to that on the ground 
it assumes something not in evidence, if I under- 
stood the question. He is asking the witness about 
a proposal with respeet to the transfer of the rights 
under Henning Tract to be made by MeDonald Is- 
land Farms, and the evidence shows that there was 
a deed dated December 21, 1946, in which those 
rights were transferred by MeDonald Island Farms 
to Weyl-Zuckerman and Company pursuant to a 
dividend that was deelared in kind on the same date. 


Commissioner of Internal Revenue 169 


(Testimony of George Schroeder.) 

Mr. Nyquist: Your Honor, there was a deed 
dated December 21, recorded January 10th, 1947, 
and we are talking about a conference of December 
23rd, 1946. 

Mr. Livingston: But, under the law of Califor- 
nia recordation has nothing to do with transfer of 
title. That is merely the manner that the transaction 
is presented to protect the purchasers for value. 

The Court: Let’s get this straight right here and 
now. At the time of that conference, December 
23rd, 1946, had the deeds been executed cither to 
Standard or to a nominee of Standard? [161] 

The Witness: You are asking me that, sir? 

The Court: Yes. 

The Witness: JI am sure there were no deeds 
executed to the Standard Oil Company on that day. 

Q. (By Mr. Livingston): Or Pacifie O11? 

A. Or the Pacific Oil upon that day. 

The Court: Namely, that the transaction had not 
vet been consummated on December the 23rd? 

The Witness: That is correct, sir. 

The Court: In fact, the conversations on De- 
eember 23rd, 1946, were conversations looking for- 
ward to the consummation of the transfer of title, 
were they not? 

The Witness: Yes, sir. As I say, John Zucker- 
man and J had an understanding of what the basic 
deal was, and the purpose of the meeting was to 
get the papers to transfer. 

Mr. Livingston: J believe the documents are 
dated January 11th, 1947, vour Honor. I may be 
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in error as to the date, but I think that is approxi- 
mately 

The Court: Well, there is diseussion about deeds 
dated December 21. 

Mr. Livingston: That was a deed that was exe- 
cuted pursuant to the dividend which is under at- 
tack here, the dividend of the mineral rights. 

Ts that clear, or am I still confusing the Court? 

The Court: I think TI have your point. Thank 


you. 

Mr. Nyquist: I will withdraw my previous ques- 
tion and ask you: 

Q. (By Mr. Nyquist): At the time vou went 
into this conference on December 23rd, 1946, whe- 
ther you knew at that time that there had been a 
eonvevanee of the Henning Tract from MeDonald 
Island Farms, Ltd. to Weyl-Zuckerman Incorpo- 
rated ? 

A. I do not reeall, sir, anv knowledge of that at 
that time. We were talking with John Zuckerman, 
Maurice Zuekerman about buying the properties, 
the two properties, and I don’t remember that we 
ever discussed who had it or how it stood or any- 
thine hke that. 

When IT talked to John Zuckerman over the years 
about these properties we were talking about the 
properties, unless he would happen to mention the 
Henning Tract or the other one. 

Q. My question specifically was, on December 
23rd when you went into that conference, had you 
anv knowledge in advance of that time that there 
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had been this conveyance dated December 21st from 
McDonald Island Farms to Weyl-Zuckerman ? 

A. I don’t recall any discussion 

The Court: Well, was it of any consequence to 
Standard at all what route these conveyances were 
to take, as long as Standard or its subsidiary would 
be the ultimate grantee? [163] 

The Witness: It made no difference. We weren’t 
too concerned. 

The Court: It was a matter of no consequence 
to you? 

The Witness: That is correct. 

Q. (By Mr. Nyquist): At the time you went in 
to that conference of December 23rd, what was your 
intention, that there be a conveyance directly from 
MeDonald Island Farms to Pacific O11 Company? 

Mr. livingston: May I have that question, 
please? 

(Question read by the Reporter.) 
Mr. Livingston: I can’t see that is material, your 


Honor, and it ealls for his conclusion, conclusion 
on the part of a third party. 

Mr. Nyquist: Your Honor, the materiality is this: 
T am trying to show that this December 23rd con- 
ference, which is after the date of the conveyance 
from McDonald Island Farms, after the date the eon- 
vevance bears, but before it was recorded, the parties 
were still talking; that is, the Standard Oi] went 
in to the conference on the assumption that they 
eould get a—that there would be a direct convey- 
anee from McDonald Island Farms to Pacifie O11, 
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that Standard intended that the deal be that way, 
that it was Mr. Livingston’s suggestion that the 
deal be put in the round-about form, and I also—— 

The Court: I don’t think there has been any 
[164] testimony that Mr. Livingston made such 
suggestions. 

Mr. Nyquist: Well, I want to first get in the 
fact that at this time they had not been apprized 
of anv December 21st conveyance and the negotia- 
tions were still open at that time as to how the 
conveyances were to be made. 

Mr. Livingston: But the witness testified a mo- 
ment ago in answer to your Honor’s question, as 
far as he was concerned, he didn’t care what route 
the transaction took. All he wanted was to get the 
gas rights. 

Mr. Nyquist: All mght. At the time—I will with- 
draw my previous question. 

Q. (By Mr. Nyquist): At the time you—At the 
December 23rd conference in 1946, did you make a 
—did you or Standard Oil Company make a sug- 
restion or present a plan as to the route which the 
eonveyanee of the gas rights underlying the Hen- 
ning Tract should take in being transferred to 
Standard Oil or to Pacifie Oil? 

A. I don’t reeall any distinetion between the 
Henning Tract or the other pareel. These papers 
that we presented were designed—it was our sug- 
gestion of a way to consummate the deal so that we 
would get both of these properties. 

The Court: Well, was it your understanding 
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when you went into that conferenee of December 
the 23rd, that one of these tracts was owned by 
Weyl-Zuckerman and that the [165] other tract 
was owned by MeDonald and whether you mghtly 
or wrongly so understood, you nevertheless were 
proceeding on that basis and had drafted papers to 
effectuate a transfer of these respective tracts from 
each of the purported owners to Pacifie O11? 

The Witness: I’m afraid that I don’t remember 
with that amount of precision. I know that what we 
were trying to do was to acquire the two properties 
and I felt satisfied that the documents that we pre- 
sented were grants that would have given to the 
Pacific Oil Company things that we wanted. [ mean, 
that is what we submitted as a form to Mr. Living- 
ston, and, as I remember, he didn’t like that ap- 
proach and we proceeded then to talk about putting 
eertain modifications in the leases. 

As I remember, the papers were a grant with cer- 
tain reservations and you wanted to go a slightly 
different route, you wanted to submit your own 
papers. You threw out, in effect, the papers that we 
had suggested, and I couldn’t tell you the name of 
the grantor, the grantee. [ wasn’t partiewarly in- 
terested in the—in that aspect of it. We wanted to 
buy these two properties, and that was the under- 
standing that John Zuckerman and [ had reached. 
We wanted those documents to come to us, and we 
suggested one form and Mr. Livingston suggested 
another form. 

The Court: When you use the word “you” in 
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your [166] testimony, you are referring to Mr. Liv- 
ingston % 

The Witness: Yes, I believe that is right. 

Q. (By Mr. Nyquist): You have just—Exeuse 
me. In your previous statement you said that vou 
had prepared the documents in one form and Mr. 
Livingston in another form. Can you explain what 
differences there were—Well, that perhaps is sub- 
ject to Mr. Livingston’s objection. I will with- 
draw it. 

Did Standard Oil or you ever indicate or state 
to the taxpayer or to any of the taxpayers’ repre- 
sentatives that vou preferred—that it made any 
difference to you whether you reeeived title for the 
property from two transferors or from a single 
transferor ? 

A. I do not recall any such thing as that. 

Q. Was there a further conference early in Jan- 
nary of 1947 with respect to the form in which 
these convevanees were to be made? 

A. As T remember, sir, we had more or less con- 
tinnous diseussions there for a couple of weeks 
between—around the Christmas holidays, between 
the time that these papers were first submitted by 
us and the time the transaction was consummated. 

There were several little points that had to he 
sleared up. T remember we had some debate as to 
the loeation of the line eutting off a portion of the 
Henning Tract to the [167] southwest that was to 
he—with respect to which the Weyl-Zuckerman peo- 
ple were to keep the gas rights subject to the lease 
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of the Standard Oil Company and discussion on the 
location of the contact point between the Eocene 
and eretaceous so that Zuckermans would have 
the gas royalty. I don’t remember particularly what 
point was discussed on what day, but we had dis- 
cussions. 

Q. Mr. Schroeder, on January 8th, 1947, did Mr. 
Livingston, acting as representative for the tax- 
payers Weyl-Zuckerman, hand to you certain docu- 
ments ? 

A. I do not reeall the day on which Mr. Living- 
ston gave me the documents. 

Q. Did you write a memorandum on January 
8th, 1947, in which vou set forth the facts as you 
then knew them? 

A. A memorandum dated January 8th 


Q. Just answer yes or no. Did you write a memo- 
randum dated on that date? 


& I id’ nor. 
Q. Did you prepare A. I did ot. 
Q. What? ™ 1 gad mot 


Q. Did you—Did someone under your supervi- 
sion write such a memorandum ? 

A. Yes, sir. [168] 

Q. And did you read it at the time? 

A. I believe I did, yes. 

Q. And did vou know it to be correct at the 
time ? 

A. I believe it is correct. I believe it to be cor- 
rect. 
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Q. Would looking at that memorandum refresh 
your recollection in this matter? 

& Yes, sir. 

Q. All right, I will then ask you to look at the 
last half of the memorandum dated January 8th, 


1947. A. Where it reads, ‘‘We all’’ 
Q. Yes, just look at it and go through it. Read 
it to yourself, A. I have read it. 


@. Having read that, is your recollection re- 
freshed in this matter? 

A. I suppose so. 

Q. J again ask you, on January 8th, 1947, did 
Mr. Livingston, acting as representative for the 
sellers, hand to you, as a representative of the 
hbuver, certain documents? 

A. My memorandum states—Our memorandum 
states that he handed them to me on that day, so T 
heheve that he handed them to me on that day. 

Q. But you have no present recollection ? 

A. No, sir. All during those periods, during that 
period of negotiations, what happened on the par- 
ticular day [169] T am afraid T don’t remember, sir. 

Mr. Nyquist: Your Honor, in view of the fact 
that this witness has no present recollection on this 
matter, but this memorandum was prepared for his 
signature and by an emplovee under is direction 
and he knew at the time that the contents were ac- 
eurate, I offer that memorandum in evidence. The 
memorandum whieh has been marked for identifi- 
eation, Respondent’s Exhibit J for identification. 

Mr. Livingston: T am not objecting. 
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The Court: It may be admitted. 

The Clerk: Exhibit J is admitted. 

(The memorandum referred to, heretofore 
marked as Respondent’s Exhibit J, for identifi- 
eation, was received in evidence. ) 

Mr. Livingston: I presume that counsel, in inter- 
rogating the witness, will call his attention to the 
second half of the memorandum. I don’t suppose 
that the interrogation hmits the introduction of the 
document to the second half, that was so identified. 
The entire document was in? 

The Court: I didn’t understand there was any 
linutation on that, Mr. Livingston, and your con- 
sent to its admission, I take it, was to the entire 
document ? 

Mr. Livingston: That is right. 

Mr. Nyquist: So that the record may be clear 
on this one final point: [170] 

Q. (By Mr. Nyquist): Mr. Schroeder, at whose 
suggestion were the conveyances put in thei final 
form whereby the Henning Tract. was conveyed first 
to Weyl-Zuckerman and then to Pacific Oil as dis- 
tinguished from a direct conveyance ? 

Mr. Livingston: Well, if vour Honor please, 
may I understand that question? Does he ask Mr. 
Schroeder whether anyone said to him that the min- 
eral rights under Henning Tract should be trans- 
ferred to—by McDonald to Weyl-Zuckerman and 
then by Weyl-Zuckerman to Pacific Oil? Is that 
the purport of the question ? 

Mr. Nyquist: The purport of the question is to 
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bring out the party at whose instigation the con- 
veyance was made by the indirect route rather than 
the direct route. 

Mr. Livingston: Oh, no. Oh, no. That would be 
an improper question to ask this witness, at whose 
instigation it was done. The proper question is—he 
has told us what the conversations are. Now, you 
may ask him about a conversation but not ask him 
about instigation, suggestion, or conclusion of any 
kind. 

Mr. Nyquist: I will withdraw that question. 

Q. (By Mr. Nyquist): I will ask, Mr. Schroeder, 
if vou have any recollection of any conversations 
with respect to the—on the subject, let us say, of 
the manner in which title to the Henning Tract 
[171] was to be transferred from McDonald Island 
Farms so that it would ultimately reach Pacific Oil 
Company ? 

A. I do not recall anything hke that as such. 

Q. Were you particularly concerned with the 
manner or the route that the property took in reach- 
ing Pacific Oil Company ? 

Mr. Livingston: Your Honor asked him that 
question and he said, ‘‘No.” It is repetitious. 

Mr. Nyquist: No further questions. 


; Cross Examination 
Q. (By Mr. Livingston): Mr. Schroeder, you 
referred in one conversation, I believe it was De- 
eember 12th, 1946, to a discussion involving the ae- 
quisition by the Standard Oil Company or its sub- 
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sidiary of certain gas rights at that time and the 
obtaining of an option to acquire the gas rights of 
other—other gas rights under later date which you 
said was August 15th, 1947. Now, please identify 
to the best of your recollection, which gas rights— 
that is, under which tract or which part of McDon- 
ald Island were to be acquired currently and which 
were to be acquired pursuant to an option under 
date of August 15th, 1947? 


A. The parts to be acquired currently was the 
MeDonald interest, that is, the McDonald Island 
Farms pareel on the easterly portion of the island, 
and the part mentioned for [172] option to be ac- 
quired in August, 1947, was the westerly part, the 
Wevl-Zuckerman piece, the thing that is sometimes 
referred to as the Henning Tract. 


@. That is right. In other words, what you had 
—what you said was—with respect to the physical 
or geographical location of the rights and the—Is 
that right, is that correct so far? 

A. Say it again, please. 


©. 4Metighk What was said at that time Wad 
reference to the geographical location of the rights, 
is that correct ? 

A. What was said was that they were willing to 
sell at that time the piece of property that was 
being referred to as the McDonald Island Farms 
which was subject to the lease between the Stan- 
dard Oil Company and the MeDonald Island Farms 
as distinguished from the one that was held by the 
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Standard Oil Company under the lease we called 
the Weyl-Zuekerman lease. 

@. And when you speak of the Henning, you 
refer to the McDonald Tract, do you not? 

A. The piece of land under the MeDonald Is- 
land Farms lease, that is right. 

Q. Which was the McDonald Island Farm Tract, 
isn’t that correct? 

A. Yes, that is what it means. It says the Me- 
Deriald [173] Island. 

Q. Well, I don’t think it does say that, but we 
just want to clarify it now. Now, the property that 
was subject to option was the gas rights underneath 
what is known as the Henning Tract? 

A. That is right. 

Mr. Livingston: That is right. May we have a 
short recess, your Honor? There may he some fur- 
ther questions, something further [ might want to 
ask Mr. Schroeder. 

The Court: Yes, we will have a short recess. 

(Short recess.) 

Mr. Livingston: No further questions, your 
Honor. 

Redirect Examination 

Q. (By Mr. Nyquist): Mr. Schroeder, referring 
to Respondent’s Exhibit [, memorandum of Janu- 
ary 28th, 1947, will von identify Mr. Felix 'T. Smith 
to whom that is addressed ? 

A. Felix T. Smith was chief counsel for the 
Standard Oil Company of California at that time, 
presently deceased. 
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Mr. Nyquist: No further questions. 

Mr. Livingston: That is all. 

Mr. Nyquist: So you may know how this is prog- 
ressing, your Honor, I have one other witness 
which I think will take ten or fifteen minutes 

You are excused, Mr. Schroeder. [174] 

(Witness excused.) 

Mr. Nyquist: I have two questions that I wish 
to ask of petitioner’s witnesses that were put on 
vesterday. There are two points that I wish to pur- 
sue. I think I will call as my witness on this point 
Mr. Von Husen. 


Whereupon, 


JOHN VON HUSEN 


ealled as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 

Q. (By Mr. Nyquist): Myr. Von Husen, show- 
ing you Exhibit D, and in particular the ledger 
sheet, I am just asking you to read certain writing 
that is not particularly legible. 

Was this prepared by you? 

A. The bookkeeper in our Stockton office pre- 
pared this ledger sheet. 

Q. Can you read to me the entry dated March 
21, 1951 on that shect? 

A. “March 31, 1951, transferred from surface 
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rights of tract, three two eight thousand, three two 
seven six nine,” and this represents the surface 
rights of the McDonald Tract proper which had 
been kept in a separate account up to this point 
and were transferred into the combined land ac- 
count March the 31st, 1951. [175] 

@. And the following line under the same date? 

A. “Inerement of McDonald Island value land 
to $175 per acre for a total amount of two eight 
eight thousand, nine forty-one eighty-one.” 

@. And what does that represent? 

A. That brought the book value of the 3800 acres 
of the MeDonald Tract land which was then in our 
name to a total value of $175 per acre. 

Mr. Nyquist: I have no further questions. 

Mr. Livingston: No questions. 

(Witness excused.) 

Mr. Nyquist: Now, at this time I would like to 
ask the permission of the Court to reeall Mr. John 
Zuckerman for cross-examination. 

Mr. Livingston: No objection. 


\Whereupon, 


JOHN ZUCKERMAN 
recalled as a witness for and on behalf of the Peti- 
tioner, having been previously duly sworn, was fur- 
ther examined and testified as follows: 


Further Cross Examination 
Q. (By Mr. Nyquist): Mr. Zuekerman, do you 
reeall the oecasion of a conference in the office in 
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the Internal Revenue Agent’s office, with respect to 
the 1946 and 1947 tax lability of [176] Weyl- 
Zuckerman ? 

A. Which revenue agent? Mr. Potthoff? 

Q. No, I am referring to the agent Mr. Cum- 
mings. Mr. Potthoff is of the Appellate staff. I am 
referring to a conversation in the revenue agent’s 


office. A. In his office? 
@. Mr. Ansel Cummings was the conferee rep- 
resenting the Government. A. What date? 


Q. It was in 1950. 

Mr. Livingston: What dates, please? 

Myr. Nyquist: March 7, 1950. 

A. I don’t at the moment recall it. 

Q. (By Mr. Nyquist): Do you have any recol- 
lection of attending such a conference with Mr. P. 
K. Webster, Mr. Benton C. Coit, Mr. John Von 
Husen accompanying you? 

A. Well, I went to one conference with those 
men. 

Q. I show you Respondent’s Ixhibit I, the Pro- 
test of Weyl-Zuckerman Company, dated January 
5, 1950, and ask you whether you have any recollec- 
tion of having seen that document previously ? 

A. Well, I have seen many documents in con- 
nection with this case and this could be one of them. 

Q. I suggest to you that that document was— 
covered [177] the subject matter of that conference 
and was a protest filed in advance of the conference 
stating the position of Weyl-Zuckerman at that 
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time, and ask you whether, on looking at it, in view 
of my statement, you reeall it to be such? 

Mr. Livingston: Well, I am having a little diffi- 
culty, if your Honor please, in following counsel's 
suggestion. If I wnderstood him correctly, he says 
this document was prepared after a conference and 
that this document, therefore, can constitute a me- 
morandum of what occurred at a previous confer- 
ence. Is that the point? 

Mr. Nyquist: No, vour Honor. This is a protest 
which was filed in advance of a conference in the 
revenue agent’s office stating the position of the 
taxpayer, and this was the subject matter—covered 
the subject matter of the conference which was held 
«a few months thereafter. 

Mr. Livingston: And the question is whether, by 
reading this, it will refresh his reeolleetion as to 
what occurred afterwards? 

Mr. Nyquist: No, whether it will refresh his ree- 
ollection as to the nature of the document and the 
purpose for which it was prepared. 

Mr. Livingston: Well, the doeument speaks for 
itself as a Protest, Mr. Nyquist. 

Mr. Nyquist: It is a protest. 

Mr. Livingston: All right, then, that is settled 
78] without having the witness testifying about it. 
T agree. T stipulate it is a Protest. T ean stipu- 
late likewise for the purpose for which it was pre- 
pared because we all know. That is obvious. 

Mr. Nyquist: And will you stipulate that it was 
used at that conference of Mareh 7th, 1950? 


— 


[ 
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Mr. Livingston: You mean, was it physically 
present im the room? 

Mr. Nyquist: Yes. 

Mr. Livingston: I don’t know. 

Mr. Nyquist: That is what I am trying to get at 
through this witness. 

Mr. Livingston: The question, as I understand 
it, was that document physically present in the 
room at a meeting to which Mr. Nyquist refers. 


The Witness: I don’t know. 


Q. (By Mr. Nyquist): At that conference was 
there a discussion of some of the facts with respect 
to the transactions that have been in issue in this 
proceeding here? &. I don’t know. 

@. Iam going to read a sentence from this doe- 
iment and then ask you a question concerning it. 
I am reading it from page 3 of Exhibit E: 

‘“Aiter the transfer of the property * * *’ and 
the [179] previous paragraph refers to the trans- 
fer of the property of the Henning Tract to Mc- 
Donald Island by Weyl-Zuckerman, “* * * the 
transfer of the property had been made and _ re- 
corded, the taxpayer was approached by a third 
party desiring to purchase all the known mineral 
rights located on McDonald Island.” 

I am going to ask you whether you reeall any 
statements being made at this conference in the 
Revenue Agent’s office on the subject of that sen- 
tence that J just read? 

A. I don’t remember. 
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Mr. Livingston: It is improper—well, that is the 
answer, let it go. 

A. 1 don’t remember. 

Mr. Nyquist: I am going to read the following 
sentence 

Mr. Livingston: May I interrupt just a moment ? 
I intended to put in an objection before the answer, 
but I came too late. It is not proper interrogation 
of a witness to ask him whether certain things were 
said at a particular meeting and to use a docu- 
ment, and read from a document for that purpose 
or even refer to that document. The proper ques- 
tion was this said, was this or that said at that 
meeting. The witness has no relation to the docu- 
ment, it wasn’t prepared by the witness 

The Court: Are you making an objection? 

Mr. Livingston: Yes. 

The Court: To what? Is there a pending ques- 
tion vou are objecting to? 

Mr. Livingston: Yes, the question. 

The Court: Mr. Reporter, is there a question 
pending ? 

(Record read by the Reporter.) 

Mr. Livingston: I jumped the gun beeause it 
was obvious he was going to ask the same type of a 
question. [ am going to withdraw my objection at 
this time and IT am going to ask the Court to have 
it repeated after the question is propounded. 

The Court: I don’t know what the question is. 

Q. (By Mr. Nyquist): At this time I am going 
to read one more sentence from the Protest pre- 
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pared by the taxpayer and submitted to the Bureau 
of Internal Revenue, Exhibit I, “The third party, 
Pacific Oi! Company, was interested only in the pur- 
ehase of all the known mineral rights on the island 
as a whole for the purpose not only of extracting 
but also injecting natural gas for storage purposes 
if such occasion should arise in the future; * * *” 

I am going to ask you whether you have any 
recollection of that topic being discussed at the con- 
ference of March 7th, 1950? [181] 

Mr. Livingston: No objection. 

A. Well, not having a recollection of the confer- 
ence I would have a difficult time recollecting that 
discussion taking place. However, those are the facts 
as I knew them. 

Q. (By Mr. Nyquist): These are the facts as 
you knew them ? 

A. That Pacific Oil Company was only inter- 
ested in buying the entire gas rights on McDonald 
Tsland. 

Q. But vou have no recollection of making that 
—of a discussion of that fact at a conference of 
March 7th, 1950? By INO, SIF: 

Q. Do vou have any recollection of a discussion 
of any of the business dealings—I will withdraw 
that. I will rephrase it. 

Do you have any recollection of any discussion 
at that time or of making anv statements at that 
time with respect to the obligation on the part of the 
McDonald Island Farms, Ltd. to pay off the prin- 
eipal amount of a bank loan on a basis that was de- 
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termined by the amount of income of MeDonald 
Island Farms? A. No. 

@. You have no recollection of any such state- 
ments—of any statements being made on that point 
at the conference ? A. No. 

Mr. Nyquist: No further questions, your Honor. 

Mr. Livingston: No questions. 

(Witness excused.) 

Mr. Nyquist: I have one further witness, vour 
Honor. 

At this time I will call Mr. Ansel Cummings. 
Will vou take the stand, Mr. Cummings? 


Whereupon, 


ANSEL CUMMINGS 


ealled as a witness for and on behalf of the Re- 
spondent, having been first duly sworn, was ex- 
amined and testified as follows: 

The Clerk: Will you have a seat, sir, and state 
your name and address, please ? 

The Witness: Ansel Cummings, employed by the 
sureau of Internal Revenue, U. 8. Treasury De- 
partment. 


Direct Examination 
Q. (By Mr. Nyquist): Mr. Cummings, what was 
your occupation im 1950? 
A. J was a conferee in the office of the Internal 
Revenue Agent in Charge. 
(). Located where ? A. In San Franeisco. 
Q. Did you hold a conference in the ease of 
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Wevl-Zuckerman and Company ? A. I did. 

Q. On Mareh 17th, 1950? [183] 

A. Correct. 

Q. Could you tell me who was present at that 
conference ? 

A. Mr. Webster, Mr. Coit, Mr. Zuckerman, and 
Mr. Von Husen. 

Q. Will you identify Mr. Webster? That is a 
new name here. 

A. Mr. P. K. Webster was a certified public ac- 
countant who was representing the taxpayer. 

®. And Mr, Coit? 

A. My. Coit was an associate in the proceedings. 
He was a CPA for Haskins and Sells, as I recall. 

Q. Will you tell us the subject of that confer- 
ence? 

The Court: Which Mr. Zuckerman were you re- 
ferring to? 

The Witness: Mr. John Zuckerman, who at the 
time was President of the Petitioner, at that time 
faxpayer. 

Q. (By Mr. Nyquist): Are vou referring to Mr. 
John Zuckerman or Mr. Maurice Zuckerman ? 

A. The name was John Zuckerman. 

Q. The name was John Zuckerman? 

A. Yes. 

Q. The gentleman who is sitting here in the 
Court room? (Indicating Mr. John Zuckerman.) 

A. I helieve that is he, yes. 

Q. What was the subject of that conference ? 

A. The subject of the confercnee was based upon 
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a protest which they had filed with respect to a 
certain mineral right previously owned by the Peti- 
tioner, transferred to a wholly-owned subsidiary and 
then later transferred back to Petitioner. 

Q@. May I ask you to state in a more general 
way the broader subject of the conference; that 1s, 
in terms of what was to be the—the tax hability 
involved, the vears, and so forth? 

A. Oh, the years involved were 1946 and ’47, 
specifically, and the amount of the tax I don’t reeall. 

@. Now, you made some statements regarding a 
protest being the subject of the conference. T show 
vou Exhibit EK and ask you if that is the document 
that vou referred to? A. That 18. 

Q. You will note that Exhibit FE contains certaim 
allegations of facet, and I ask you whether there was 
a discussion of the facts of this ease at that con- 
ference ? A. There was a discussion. 

@. Was there a discussion of the matter of the 
eireumstanees leading up to the sale by the taxpayer 
of a certain—of certain oil and gas rights to Pacific 
Oil Company in January of 1947? [185] 

A. Yes, there was a discussion. 

Q. Can you tell me what was said at that time 
about the circumstances leading up to that sale? 

A. Well, initially the Petitioner had transferred 
this mineral right to its wholly-owned subsidi- 


ary 
Mr. Livingston: Pardon me, is this—I would like 
to know whether the witness 1s relating a conversa- 
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tion now, and if so, who was the one that made the 
statement that he is now relating? 

The Witness: This—I am not relating any con- 
versation, I am relating the circumstances of the 
conference. 

Mr. Livingston: Well, then, I object to the—I 
object that the answer is not directed to the ques- 
tion. The question calls specifically for a conversa- 
tion. 

Q. (By Mr. Nyquist): Mr. Cummings, the Court 
is already familiar with the background circuin- 
stances with the transfer of the Henning Tract to 
the subsidiary, and consequently that background 
is not necessary in answering any specific question 
about the circumstances leading up to the sale to 
Pacific Oil in January of 1947. 

A. Well, it was discussed that after the sub- 
sidiary had acquired these particular rights the tax- 
payer was approached by a third party who desired 
to buy all of the mineral rights on both pieces of 
property. [186] 

Q. Do you recall which of the persons present 
at the conference made that statement ? 

A. Not definitely, but I am of the opinion it was 
Mr. Webster who was the general spokesmar for 
the four, representing the taxpayer, including the 
taxpayer. 

Q. And when you said “the taxpayer,” did you 
refer to Mr.—were you referring to the eorporation 
or to Mr. Zuckerman personally in that sense? 
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A. The corporation was the taxpayer in that 
instance. 

Q. And were Mr. Von Husen and Mr. John 
Zuckerman present at the time that statement was 
made ¢ 

A. They were present throughout the entire 
hearing. 

@. And was the subject of the manner of re- 
conveyinge—of conveying the property—I will be 
more specific. 

Was the subject of the route taken by the con- 
veyance of the gas rights under the Henning Tract 
from McDonald Island Farms to Weyl-Zuckerman 
and then to Pacific Oil Company discussed ? 

i Oe, 

@. Was a reason given for the conveyance tak- 
ine that route? A. Yes. 

Q. Will you state that reason that was given? 

A. The reason given at the time was that the 
purchaser desired to obtain both mineral rights 
from one owner, and at [187] the same time. 

@. Was the subject of a hank borrowing by Me- 
Donald Tsland Farms with the surface rights of 
MeDonald [sland as security mentioned at the eon- 
ference ? A. It was. 

Q@. Was any mention made at that time of any 
obligation on the part of McDonald Island Farms 
to make payments on principal in preportion to or 
measured by the income of MeDonald Island 
Farms? A. No, there wasn’t. 

Mr. Nyquist: I have no further questions. 
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Cross Examination 

Q. (By Mr. Livingston): What was the date of 
this conversation, please ? 

A. Mareh 9th, 1950, is my recollection. 

@. And I believe you said that the John Zuck- 
e1man that was present at the conversation was the 
President of Weyl-Zuckerman and Company, is that 
right ? A. That’s my recollection. 

@. Have vou any documentary evidence to sup- 
port that statement ? 

A. It should be—I don’t know that there def- 
initely 1s any unless it is in the Protest. 

Q. Well, will you examine the Protest and see 
whether he is so deseribed? [188] 

(Witness examines document.) 

A. It doesn’t show in here, no. 

Q. It doesn’t show who the president is? 

A. That is correct. 

Q. And then, so that the identitv of John Zuck- 
erman as President of the Weyl-Zuckerman Com- 
pany is something that you recall from that con- 
versation, 1s that right? 

A. My recollection is that he was discussed as 
being the then president at the date of conference 
hearing. Whether or not he was prior to that, I do 
not know. 

Q. But on—And do you recall who it was that 
said in substance, at that time, “John Zuckermnan 
is today the President” or “is now the President 
of Weyl-Zuckerman and Company’? 

A. I don’t recall that specifically at all. 
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QM. You don't recall who said it? Did you make 
any notes of that conference ? 

A. I did make notes at the time, yes. 

Q. Where are they? 

A. They are destroyed. 

Q. How long did you keep them? 

A. Until December of 1952. 

@. And is it customary to destroy notes of con- 
ferences ? 

A. Well, there is no estabhshed custom. The in- 
cidents surrounding this is that we were removed 


T 


from our old quarters, my job was—I was trans- 
ferred to a different [189] position and most of the 
files were destroyed such as working papers, at that 
time. They were not earried over. 

QM. Did vou make any report at any time based 
upon the contents of your notes? H. | dad 

@. And may I see that, please? 

A. The report is in the custody of Mr. Nyquist. 

Mr. Livingston: I would like to see it, if I may. 

Mir. Nyquist: Your Honor, this report is a report 
made by a revenue agent to his superior. I see no 
occasion for furnishing the taxpayer with the re- 
port. I don't beheve it has any authority for furn- 
hing him with it. 

The Court: What are you trying to get at, Mr. 
Livingston ? 

Mr. Livingston: J am trying to find out, to cross- 
examine the witness for the purpose of determining 
the accuracy of his recollection. 

He has told us that—he has undertaken to tell 
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us, from his recollection apparently, what was said 
in a particular meeting in 1950 which is some four 
years ago. It now develops he made notes of that 
eonversation and he has destroyed the notes for rea- 
sons that are quite adequate, but that those notes 
are embodied, or rather the substance of the notes 
are embodied in a report. Therefore, if the report 
Was made, that would be—would indicate much more 
accurately the [190] exact details of the conversa- 
tion and would assist us materially in determining 
what was actually said at the meeting he has de- 
seribed. 

I assume if the notes were here we could have 
access to them. 

Mr. Nyquist: Your Honor, I wish to correct the 
record in one point. The witness, I don’t believe, 
stated anything about his notes being embodied in 
the report. He testified he made a report. I don’t 
believe 


Mr. Livingston: Let me ask the question a second 
time and see if I made a mistake. 

Q. (By Mr. Livingston): Mr. Cummings, didn’t 
you tell me a little while ago that on the basis of 
these notes you made a report? 

A. I answer “Yes” to your question. I don’t 
recall exactly what your question was, but this re- 
port is founded upon the notes taken during the 


hearing, yes. 
Q. Yes. 


A. Plus other oceurrences whieh T retained in 
my mind. 


196 Weyl-Zuckerman & Company vs. 


(Testimony of Ansel Cummings.) 

Mr. Livingston: “Yes.” That is it. I submit the 
question, your Honor. 

The Court: Mr. Nyquist, are you willing to let 
Mr. Livingston examine the report? 

Mr. Nyquist: Yes, I am, your Honor. 

I would be willing to stipulate that it may be 
put [191] in evidence. 

Mr. Livingston: May I see it? 

Mr. Nyquist: Don’t mark it up, please. 

Mr. Livingston: [ will rub the few marks 1 
make out. 

Q. (By Mr. Livingston): Now, in that conversa- 
tion—in tne conversation of March 7th, 1950, was 
anything said on the subject of the transfer of the 
Henning Tract including both the surface rights 
and the mineral or gas rights to MeDonald Island 
Farms, Lid. ? A. It was discussed. 

Q. The subject was mentioned ? M. Yes, 

@. And was the fact mentioned in that conversa- 
tion that the consideration specified or stipulated 
for that transfer was an amount equal to the cost, 
the imtial cost of Henning Tract? 

A. 1 don't know that it was particularly worded 
that way, no. The amount of money was the definite 
statement. 


Mr. Nyquist: Your Honor, I object to this course 
of cross examination. This is an obvious attempt to 
bring out certain hearsay evidence and not a mat- 
ter of cross-cxannning the witness to test his recol- 
leetion or anything of that sort. 
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The Court: What is the purpose of the ex- 
amination ? 

Mr. Livingston: To ascertain everything that was 
said material to this htigation at the meeting of 
Mareh 7th, [192] 1950. The witness has testified 
that he recalls certain things having been said. That 
makes it proper for me, on cross-examination, to 
inquire whether other things were said, and if so, 
to bring them out so that the entire conversation 
ean be revealed. 

Any time that a witness testifies to a conversation 
on cross-examination, as I view it, it is proper to 
investigate all the statements made at that time, at 
that same conversation, which are material to the 
subject. 

Mr. Nyquist: Your Honor, this was a—quite 
probably was a lengthy conference at which there 
were a number of topies discussed. I asked this wit- 
ness specifie questions about specific topics. We will 
be here all day if we are allowed to try the case to 
that conference. 

The conference, I don’t think, should be regarded 
as a single conversation for admitting the whole 
conversation. 

The Court: Mr. Livingston, are you challenging 
the witness’ recollection or the accuracy of his state- 
ment of what he remembers, is that the purport of 
the questions that you are putting to him? 

Mr. Livingston: T don’t say that T challenge his 
recollection, I am merely trying to 

The Court: You want to probe it? 
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(Testimony of Ansel Cummings.) 

Mr. Livingston: Probe it, that is it. Challenge. 
Means that I am indicating to the Court that I dis- 
believe [193] him. Now, it may be that I don’t agree 
with his version of the conversation. 

The Court: Well, I will let you, within a reason- 
able limit, pursue the matter but not for the pur- 
pose of establishing the truth or falsity of the con- 
tent of any statements which he 

Mr. Livingston: Oh, no. Oh, no. I have no such 
intention. 

The Court: You don’t seek to produce any hear- 
say evidence through this witness ? 

Mr. Livingston: Oh, no. 

The Court: Well, for the limited purpose of 
probing the accuracy of his recollection I will per- 
mit you to proceed within reasonable limits. 

Mr. Livingston: All right, now, what is the pend- 
Ing question ? 

(Question read by the Reporter.) 

Q. (by Mr. Livingston): lLet’s see if we can 
stimulate vour recollection in that respect. What was 
said about the pmece—what, if anything, was said 
about the price at which Henning Tract was trans- 
ferred to MeDonald Island Farms, Ltd. by Weyl- 
Auckerman and Company ? 


A. Well, the transaction was discussed. 

@. Now listen, please. Bear in mind the question. 
[194] What was said as to the priee, if anything? 
Try to answer that specifically, if you can. 

A. Well, [ only remember specifically that the 
money, the amount of money involved, as to any 
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(Testimony of Ansel Cummings. ) 
particular part of the specific discussion at this time 
I don’t reeall. 

@. You have no recollection on that subject? In 
other words, don’t vou recall that it was stated that 
the price was—can’t you recall that it was stated 
at that conference that the price was $338,375 ? 

A. I recall that the price was stated, yes, if that 
is the price. 

Q. All right. Now, do you recall now—Now then, 
don’t you reeall that it was stated that that price 
represented the original cost of Henning Tract? 

A. I don’t reeall that that was particularly stated 
in the conference, no. 

Q. I am not asking you whether you recall it 
was particularly stated. My question is, was it stated 
at all, particularly or otherwise ? 

A. I don’t reeall. 

Q. Is it your recollection that someone said at 
that conversation that the prospective buyer of the 
gas rights on the entire island wanted to purchase 
those rights from a single owner? 

A. That is my recollection. [195] 

Q. Yes. Well, now, I call your attention to the 
following statement that is contained in your report. 
I will show it to you before I propound the question. 

(Counsel then handed the document to wit- 
ness. ) 

“Taxpayer further states that after the transfer 
of the property had been made and recorded, the 
taxpayer was approached by a third party desiring 
to purchase all the known mineral rights located on 
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McDonald Island, and that the third party, Pacifie 
Oil Company, was interested only in the purchase of 
all the known mineral rights on the island as a 
whole for the purpose of not only extracting but 
also injecting natural gas for storage purposes.” 

Will vou kindly read that? 

(Statement read by the witness.) 

@. Now, having read that and having in mind 
that this is a statement prepared by you from the 
original notes of the conversation, I will ask you 
if it is not a fact that what was said at that con- 
ference was that the Pacifie Oil Company was i1n- 
terested only in the purchase of all of the mineral 
rights on the island? Was that stated at the con- 
ference ? 

A. Not in that particular way no. 

Q. Was it stated in this particular way: 
paver further states that after the transfer of the 
property had been made and recorded, the taxpayer 
Was approached by a third party desiring to pur- 
chase all the known mineral rights [196] loeated on 
MeDonald Tsland, and that the third party, Pacific 
Oil Company, was interested only in the purchase 
of all the known mineral mehts on the island as a 
whole for the purpose of not only extracting but 


aa 


ax - 


also injecting natural gas for storage purposes.” 
@. My question is, was it stated in that partieu- 
lar way? 
A. Not necessarily. That would be a summation 
of the various conversations that we had in econnee- 
tion with it. 
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(Testimony of Anse! Cummings.) 
Q. Well, do you deny 
A. That would be the result. 
@. Do you deny 
A. That would be the determination. 

Q. Pardon me. Do you deny that in the course of 
that conversation Mr. Webster or somebody on be- 
half of Weyl-Zuckerman and Company stated in 
substance what you have recorded in this state- 
ment? A. Do I deny what? 

Q. Do you deny that in the course of that con- 
versation Mr. Webster or someone else speaking 
for Weyl-Zuckerman and Company stated in sub- 
stance what J have just read to you from this re- 
port ? 

A. Well, I couldn’t deny it. I put it in my report. 

®. So vou admit that he did make that statement 

in substance? [197] 

A. What statement in substance, specifically ? 


Q@. Read it again, please. 

(Counsel handed document to witness.) 

A. I would hke for vou to rephrase your ques- 
tion so I can get at it, exactly what you mean. 

Q. Read it and tell me what there is about the 
questien that confuses you. 

A. What statement in substance? That is what 
1 want to know, what statement ? 

(). The statement that appears and as reported, 
which I have read to you on three different oc- 
casions now. 

Q. You want to know if Mr. Webster himself 
made this statement? 
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(Testimony of Ansel Cummings.) 

@. Mr. Webster or anybody else speaking on be- 
half of the taxpayer, Weyl-Zuckerman and Com- 
pany. 

A. The way I will answer that is this: This did 
come out of the conference hearing on this matter, 
ves. It was not one sentence and it may have been 
discussed at various times throughout the confer- 
ence, but that is the conclusion that I have derived 
from that conversation, ves. 

@. By the way, this transferring an asset by a 
subsidiary—Pardon me. 

When a parent company makes a transfer of an 
asset. to the subsidiary, is it customary to transfer 
that asset at cost? [198] 

Mr. Nyquist: Objection, your Honor. This is not 
proper cross examination. It has nothing to do with 
the recollection of this witness and also ealls for a 
conclusion of the witness as to what is proper. 

The Court: Sustained. 

Mr. Livingston: That is all. 

Mr. Nyquist: That is all. Respondent rests, your 
Honor. 

Mr. Livingston: We rest, vour Honor. 

The Court: Before I announce the times for 
briefs, [ would lke to eall to counsel’s attention one 
aspect of this ease that still troubles me, and I hope 
the bnefs may clear it up. 


There was testimony with respect to the form in 
which the transfer to Standard’s nominee ultimately 
took. That is, that the mineral rights under the 
Henning Tract were routed indirectly from Me- 
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Donald to the petitioner and then to the nominee of 
Standard. I don’t quite understand just what the 
Government is. attempting to prove in that con- 
nection. 

If the transfer were made directly by McDonald 
to Standard, to Standard’s nominee, I can’t under- 
stand how there would be any capital gain at all 
that would be applicable to this petition because it 
would be the sale that would have been made by 
McDonald and not by this Petitioner. So then, if 
the transaction is isolated and, by the transaction I 
am [199] referring to the events occurring in De- 
eember and January of 1946 and 747, the events of 
that transaction are telescoped, I am not quite sure 
where that gets the Government, because it would 
seem to me that if the Henning Tract were treated 
as remaining in McDonald, I don’t see where there 
is any deficiency against this petitioner. 

Now, it seemed to me that the erucial factual 
matter to be considered here is whether—or rather, 
is the nature of the transfer in July of ’46, I think 
it was 


Mr. Livingston: June, your Honor. 

The Court: June of 746 to McDonald. I think the 
essence of the ease, as I see it, at this point, I would 
like your briefs to undertake to clarify it for me, 
is whether or not that transfer of June of 746 was 
made with the intention that the Henning Tract be 
present only for a transitory period, in McDonald, 
to be pulled back again into the Petitioner for pur- 
poses of ultimate disposition, so that it seems to me 
that the crucial question is not so much what hap- 
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pened in December and January as what the pur- 
pose of the transfer in June of ’46 may have been, 
and | am not asking for any argument of counsel 
at this point on it. 

Perhaps they will undertake to clarify it in briefs 
unless counsel desires to make a very short state- 
ment. 

Mr. Nyquist: I might just make a word of ex- 
planation on that point, your Honor. [200] 

We have viewed the ease, I beheve, as vou have 
outlined it there. The importance of the transfer in 
December of 746 or January of ’47, the importance 
of the testimony on that point is—the respondent 
put in, is for disproving any contention the peti- 
tioner might be making as the only reason this got 
back to Wevl-4Zuekerman Company is heeause the 
buyer, Standard Oil, insisted upon it. 

The Court: That is sort of a rebuttal type testi- 
mony rather than the foundation for your ease. 

Mr. Nyquist: Our case is on the original transfer 
to the subsidiary under cirewnstanees when a sale 
of the tract was pretty obviously contemplated, and 
that the testiinony of the witness regarding reasons 
for transfer of the surface rights in no way touched 
upon transferring the gas rights to the subsidiary 
and remaining in the parent. 

The Court: I just called this to your attention 
and it may be dealt with in the briefs. 

Petitioner’s brief is due within forty-five days, 
the Respondent may reply thirty days thereafter, 
and the Petitioner may have twenty days in which 
to answer the Respondent. 
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Mr. Nyquist: May I ask for forty-five days, your 
Honor? We are on the West Coast. It takes us 
almost a week to get their brief, and then we have 
mailing delays as well as—and the fact that this is 
a complicated factual issue, [201] it will require a 
lot of cross-referencing and a lengthy transeript. 

The Court: Well, it is my practice to allow only 
thirty days. If you find that insufficient, I will en- 
tertain a motion for an extension of time at the 
appropriate time. 

Mr. Nyquist: Yes, your Honor. 

Mr. Livingston: I will try to make a note on my 
office record to let Mr. Nyquist have a copy of my 
brief when it is mailed. I think I have done that 
in the past. 

The Court: That is customary, and I believe it 
might expedite matters. 

Mr. Livingston: The last case we had together 
it was done. 

Mr. Nyquist: I appreciate that, your Honor. 
Unfortunately, I am not able to reciprocate because 
my brief has to be reviewed in Washington before 
it is in final form. 


May I ask also, your Honor, may we be given 
pernussion to withdraw any exhibits we may have 
introduced that we wish to substitute photostats 
for? 

T am covering it in general. 

The Court: You may do so, exeept IT would like, 
as far as possible, that the originals be left with me 
for the period during which I must consider them. 
Tf you wish to withdraw them temporarily for the 
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purpose of obtaining photostats, that is perfectly 
all right, but I would like the originals [202] re- 
turned so that I might have them to work with, 
when I come to study the transcript in the case. 

Mr. Nyquist: Thank you, your Honor. 

Mr. Livingston. The only question that arises in 
that case, would you lke the minute book of the 
McDonald Farms to stay here? 

If so, we are quite willing that it do so. 

The Court: Well, that is a rather bulky docu- 
ment and only two pages of that minute book are 
involved. Perhaps, as to that, it would be better to 
withdraw the book and substitute photostatice copies 
of the two pages. But, I ask counsel to make sure 
that the photostats are legible. 

Mr. Livingston: We mail those to Washington, 
the photostats ? 

The Court: The Clerk will give you the instrue- 
tions. 

(Whereupon, at 12:40 p.m., the hearing was 
closed. ) 


[Endorsed]: T.C.U.S. Filed April 5, 1954. 
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[Endorsed]: No. 14785. United States Court of 
Appeals for the Ninth Cireuit. Weyl-Zuckerman & 
Company, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. Transeript of Record. Peti- 
tion to Review a Decision of The Tax Court of the 
United States. 
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fea, PUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Cireuit 


No. 14785 


WEYL-ZUCKERMAN & COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Defendant. 


PETITIONER’S STATEMENT OF POINTS 


Henning Tract and McDonald Tract are farming 
properties located in the Delta Region of the San 
Joaquin River in San Joaquin County, California, 
and together comprise an island in the Delta known 
as McDonald Island. A slough tuns through the 
island and forms the dividing linc between the two 
tracts. 
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Prior to March 18, 1946, the ownership of said 
land was divided as follows: Petittoner owned in its 
entirety the Henning Tract. The MeDonald Island 
Tract was owned by McDonald Island Farms Lim- 
ited, hereinafter referred to as McDonald, Ltd., and 
the stock of this corporation, in turn, belonged one- 
half to Holly Sugar Corporation, hereinafter re- 
ferred to as Holly, and one-half to petitioner. 

On March 13, 1946, McDonald, Ltd., as a result 
of the msistence of Holly, declared a dividend in 
kind of the mineral rights in McPonald Tract and 
petitioner and Holly each received an undivided 
one-half interest in said rights. At the same time, 
Holly gave petitioner an option to purchase Holly’s 
one-half interest, and on June 5, 1946, petitioner 
exereised said option, thereby becoming the owner 
of all the mineral mghts of McDonald Tract. 

On March 13, 1946, petitioner purchased from 
Hiolly the latter’s one-half interest in the shares of 
stock of MeDonald, Ltd. In order to make said pur- 
chase, it was necessary for petitioner to arrange for 
a substantial loan, and petitioner borrowed money 
from the Bank of America as a temporary expedi- 
ent. In order to piace the Joan on a long-term basis, 
ii was necessary to give as security the entire island, 
including both Henning Tract and McDonald Tract. 
This presented two problems: first, one of the c¢or- 
porations must be selected as the owner and grantor 
to be named in the deed of trust; and seeond, the 
extent of the security must be negotiated. For vari- 
ous business reasons established by the evidence, 
McDonald, Ltd. was chosen to act as the borrower. 
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Accordingly, on June 27, 1946, petitioner ex- 
ecuted a grant, bargain and sale deed in the cus- 
tomary form, of Henning Tract, to McDonald, Ltd. 
and MeDonald, Ltd. thereby became the owner of 
Henning Tract. MeDonald, Ltd. executed a prom- 
issory note for $720,000 to Bank of America, to- 
gether with a deed of trust of McDonald Island, 
excepting the mineral rights therein. The proceeds 
of the loan were used to pay for the property ac- 
quired from petitioner (which, in turn, paid off its 
obligations to the Bank of America) and to remove 
various encumbrances so as to provide a clear title 
to the two tracts comprising the island. 

The mineral rights to both tracts of land had 
previously been leased to Standard Ou Company, 
and said leases provided for royalty payments. It 
was to the advantage of McDonald, Ltd. to reserve 
these royalties rather than to assign them as part 
of the security for the loan. The Bank acquiesced 
and consequently, as above stated, the deed of trust 
hypothecated only the surface mghts in the island. 

tis a part of the same transaction, McDonald, 
Ltd. agreed in writing with the Bank of America 
that annual payments of $28,800 on account of prin- 
cipal of the loan would be made to the Bank, and 
that in addition thereto there would be paid on ac- 
count of principal a sum equivalent to the difference 
between $28,800 and 35% of the net profits of the 
corporation for the prior fiseal year; “net profits” 
here used meaning profits before depreciation but 
after provision for income taxes. 

Subsequent to the transfer of the properties to 
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MeDonald, Ltd. and in July of 1946, there was dis- 
cussion between petitioner and Standard Oil Com- 
pany for sale of the gas mghts in said property. 
Standard Oil Company had previously in Novem- 
ber of 1945 made an offer of $590,000 which had 
been rejected, and the subject of sale of the gas 
rights had not again been mentioned until July of 
1946. Thereafter, on December 12, 1946, a meeting 
was held between John Zuckerman, representing 
petitioner, and Schroeder, representing Standard 
Oil Company, at which an agreement was reached 
on a figure of $650,000 as the price of the gas nights 
(subject to some adjustments) and eventually the 
sale was consummated to Pacific Oil Company, a 
subsidiary of Standard Oi] Company, as the buyer. 

At the time of said sale, McDonald, Ltd. was the 
owner of Henning Tract, including the surface and 
mineral mghts therein, as appears above. By reason 
of the agreement collateral to the deed of trust, as 
above stated, if McDonald, Ltd. had conveved the 
eas rights in Henning Tract direct to the buyer, 
McDonald, Ltd. would have received a net profit 
and would have been compelled to make a payment 
to the Bank of Ameneca in the amount of approxi- 
mately $50,000 on account of principal of the loan 
of $720,000, in addition to the annual amortization 
requirements. MeDonald, Ltd., needed all avaiable 
cash and, therefore, on December 21, 1946, in order 
to avoid the penalty, and in preparation for the 
consunnnation of the sale, MeDonald, Ltd., declared 
a dividend in kind of the mineral rights in Henning 
Tract to petitioner as its sole stockholder. There- 
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upon, a deed of mineral rights bearing date Decem- 
ber 21, 1946, was executed by McDonald, Ltd., to 
petitioner and was recorded January 10, 1947. Con- 
sequently, petitioner was the owner of the mineral 
rights in both Henning Tract and McDonald Tract 
and was in a position to make the conveyance to 
Pacific Oil Company of mineral rights in Henning 
Tract. 

The convevance of the mineral rights in Henning 
Tract by McDonald, Ltd. to petitioner, pursuant to 
said dividend, was made as the law requires (Sec- 
tion 115j, Revenue Code) on the basis of the fair 
market value, which was ascertained to be $230,000. 
This value represented the proportionate share of 
the Henning Tract rights with respect to the pur- 
chase price to be paid by Pacific Oil Company for 
the rights in the entire island comprising both Me- 
Donald and Henning Tracts. After deducting the 
dividends received credit of 85%, the balance was 
taxed at the normal and surtax rates amounting to 
$13,110. This, together with taxes on other income, 
was paid by petitioner in 1947, The portion of the 
sales price received by petitioner from Pacific Oil 
Company for the gas rights in Henning Tract was 
the same amount as that used for determining the 
income received by petitioner as the result of the 
dividend; consequently, there was no capital gain 
or loss in the sale of the Henning Tract gas rights 
to Pacifie Oil Company. 

On the basis of the foregoing facts, it follows that 
the purpose in conveying Henning Tract to McDon- 
ald, Ltd. was an ordinary business purpose and 
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there was no reason why it should have occurred 
to anyone that only the surface rights should be 
conveyed to McDonald, Ltd. There is no evidence 
that such an idea was entertained. On the other 
hand, there is ample evidence that the transaction 
took place in the ordinary course of business with- 
out any ulterior purpose or plan to frustrate 
taxation. 

Hence, the Commissioner erred in levying a de- 
ficiency against petitioner and the Tax Court erred 
in affirming the deficiency. 

There 1s no evidence that the eenveyance was a 
subterfuge or that petitioner’s purpose from the be- 
cinning was to step up the cost basis of the rights 
in Henning Tract and by that means reduce the 
capital gain on a subsequent sale thereof. 

There is no evidenee that a possible sale to 
Standard Oil Company was contemplated at the 
tune of the conveyanee of Henning Tract by peti- 
tioner to McDonald, Ltd., nor that said conveyance 
was made in anticipation of a sale to Standard Oil 
Company and as a step in a program to accomplish 
a sale in such manner as to avoid or reduce taxes. 

There is no evidence that at the time of the con- 
veyance of Henning Tract to McDonald, Ltd., peti- 
tioner planned or intended to have the mineral 
nights therein reconveyed to it. 

The evidence shows without conflict that the con- 
veyance of Henning Tract in its entirety was in 
zood faith and for a genuine business purpose. 

The findings of facet do not justify the conclusion 
ot the Tax Court that at the time of the conveyance 
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of Henning Tract by petitioner to McDonald, Ltd., 
petitioner contemplated a possible sale to Standard 
Oil Company. 


The findings of fact do not justify the conclusion 
of the Tax Court that said conveyance to Me- 
Donald, Ltd., was made in anticipation of a sale to 
Standard Oil Company or as a step in a program 
to accomplish the sale in such manner as to avoid 
or reduce taxes. 


The findings of fact do not justify the conclusion 
of the Tax Court that at the time of the conveyance 
of Henning Tract to MeDonald, Ltd., petitioner in- 
tended to have the mineral rights therein reeon- 
veyed to it. 

The findings of fact do not justify the conclusion 
of the Tax Court that the conveyance to McDonald, 
Ltd., was a subterfuge or that petitioner’s purpose 
from the beginning was to step up the cost basis of 
the mineral rights in Henning Tract and by that 
means reduce the capital gain on a subsequent sale 
thereof. 


Dated: June 23, 1955. 


DAVID LIVINGSTON, 

HAROLD R. FARROW, 
JAMES R. MANSFIELD, 
A. L. BJORKLUND), JR., 

/s/ By DAVID LIVINGSTON, 
Attorneys for Petitioner 


[Endorsed]: Filed June 24, 1955. Paul P. O’Brien, 
Clerk. 


